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DECISION 
 

Statement of the Case 
 
 ELEANOR MACDONALD, Administrative Law Judge:  This case was tried in 
Brooklyn, New York, on six days from October 28, 2003 to January 22, 2004.  The Complaint 
alleges that Respondent, in violation of Section 8 (a) (3) and (5) of the Act, failed to recall 
striking employees who made an unconditional offer to return, terminated an employee because 
of Union activity and refused to bargain with the Union regarding its decision to create and 
eliminate certain positions at its Plum Island facility.  The Respondent denies that it has 
engaged in any unfair labor practices.1   
 
 Upon the entire record, including my observation of the demeanor of the witnesses, and 
after considering the briefs filed by the parties in March, 2004, I make the following  

 
1 The record is hereby corrected so that at page 948 the references to the words “foyer 

request ” are rendered as “FOIA request.”  
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Findings of Fact 

 
I.  Jurisdiction 

 
 The Respondent, a domestic corporation with its principal office and place of business in 
Columbia, Maryland, and an office and place of business located at Plum Island, New York, is 
engaged in facility operations and maintenance at the Plum Island Animal Disease Center.  
Annually the Respondent purchases and receives at its Plum Island facility goods and materials 
valued in excess of $50,000 directly from firms located outside the State of New York.  The 
parties agree, and I find, that Respondent is an employer engaged in commerce within the 
meaning of Section 2 (2), (6) and (7) of the Act and that Local 30, International Union of 
Operating Engineers, AFL-CIO, is a labor organization within the meaning of Section 2 (5) of the 
Act.   
 

II.  Alleged Unfair Labor Practices 
 

A.  Background 
 
 The Plum Island Animal Disease Center is a U.S. government research center studying 
foot and mouth and other exotic animal diseases.2  The Center houses a bio-systems 
containment laboratory.  At one time the Center was under the jurisdiction of the U.S. 
Department of Agriculture but on June 1, 2003 it came under the jurisdiction of the Department 
of Homeland Security.  At the time of the instant hearing Plum Island housed locations of the 
Department of Homeland Security and two units of the USDA, an animal research service and 
an animal health inspection service.   
 
 A private contractor is charged with operating and maintaining various systems on Plum 
Island  including transportation, a power plant, a chiller plant, refrigeration systems, HVAC 
systems, a decontamination unit, a wastewater treatment unit and a water treatment unit.  The 
contractor maintains the administration building and provides food services.  For about seven 
years L.B.&B. Associates held the contract for operating these support services.  On November 
4, 2002 the USDA  awarded the contract to provide operation and  maintenance support for the 
Center to Respondent North Fork Services, hereafter NFS, a joint venture of L.B.&B. 
Associates, Inc., and Olgoonik Logistics, LLC.   The Respondent began performance on 
January 6, 2003.  The NFS contract ended on December 31, 2003 and a new contractor, Field 
Support Services, took over responsibility for operations and maintenance of Plum Island.  
Despite the changes in the identity of the contractors over the years, many of the supervisors, 
managers and other employees on Plum Island retained their jobs with successive contractors.   
 
 The unit employees at the Plum Island Animal Disease Center are represented by Local 
30, International Union of Operating Engineers.  There are over 50 bargaining unit employees.  
It is undisputed that on August 14, 2002 the employees went out on an economic strike, and on 
March 21, 2003 the Union made an unconditional offer to return to work on behalf of the unit 
employees.   
 
 The Union and L.B.&B. were parties to a series of collective bargaining agreements, the 
most recent of which was effective from October 1, 1997 to September 30, 2001.  The 
appropriate unit herein is:   

 
2 Plum Island is off the East End of Long Island in the State of New York.  
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All full-time and regular part-time maintenance, operations, and support personnel 
including carpenter/mason, painter, metal worker, custodian, laborer-ground 
maintenance, truck driver, motor vehicle mechanic, HVAC mechanic and (USRO), 
pipefitter, plumber and (USRO), decon plant operator, WW/PW plant operator, boiler 
operator, electrician (HV) and (USRO), computer monitor/electrician, electronic 
technician, trades helper, labor supporter/janitor, master, able bodied seaman, ordinary 
seaman, motor vehicle operator, (Taxi), tractor operator, property accounting clerk II, 
warehouseman/motor vehicle operator, chef, food service workers, all safety technicians 
and fire chief/EMT employed by the Respondent at its Plum Island facility, excluding all 
other employees including secretary, payroll clerk, accounting clerk III, 
personnel/accounts payable clerk, secretary (quality assurance/safety), safety and 
occupational health specialist, clerk-typist I, receptionist/customer service, guards, 
photographer and supervisors as defined in the Act.   
 

 Access to Plum Island is by ferry.  The record shows that two ferries are operated on a 
regular basis, and that a third is operated during the calm weather months.  The record 
suggests that one or two of these may have been tied up for repairs at the time of the instant 
hearing but no complete record was made on this issue.  The ferries carry Connecticut residents 
from a pier in Old Saybrook, Connecticut to their jobs at Plum Island.  New York residents leave 
from Orient Point on Long Island.  About half the Plum Island employees reside in Connecticut 
and half in New York.  A picture ID badge is required to be displayed to embark on the ferry.  An 
unarmed guard controls access to the ferry at Orient Point.  At Old Saybrook the crew of the 
ferry controls access.    
 
 The Managers and Supervisors relevant to this case are: 
 

Mark Hollander, Director of Plum Island, Department of Homeland Security 
Carlos Santoyo, Director of Operations Plum Island, U S. Department of Agriculture 
Matthew Raynes, Project Manager for NFS at Plum Island 
Ronald Primeaux, Utilities Manager for NFS at Plum Island 
Patty Browne, Human Resources Manager or Administrator for NFS at Plum Island3

 Jennifer Gross, L.B.&.B Human Resources Director  
 David Henry, Transportation Manager for NFS at Plum Island 
 

B.  Termination of James McKoy 
 

1.  Background 
 
 The General Counsel alleges that James McKoy was terminated because he was a 
member of the Union and engaged in activities in support of the Union.  In substance, the 
General Counsel alleges that on June 19, 2003, the day McKoy distributed a Union flyer and 
voiced his concerns about health and safety on Plum Island the Respondent learned that he 
belonged to the Union and the Respondent decided to discharge McKoy.  The Respondent 
asserts that McKoy was fired because he was away from his assigned post without supervisory 
permission.  To decide this part of the case it is necessary to discuss in great detail the 
testimony of the witnesses and their prior sworn statements.  This discussion unfortunately 
involves following a confusing record of inconsistent testimony by various witnesses.   
 

 
3 Respondent did not call Browne and it did not give her exact title. 
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 James McKoy was hired to work as an HVAC mechanic at Plum Island in November 
2002, during the strike.  McKoy, a longstanding member of Local 30, consulted with the Union 
before crossing the picket line to accept the job.  McKoy spoke to the Union dispatcher and to 
the business manager and McKoy agreed that he would report to the Union about conditions on 
Plum Island.  From November 2002 to June 2003, when he was terminated by Respondent, 
McKoy spoke to the business manager about 10 times and he spoke to Marty Glennon, Esq., 
Counsel for the Union, on a weekly basis.  
 
 When he was hired, McKoy was given a picture ID and informed that he had to wear it in 
order to board the ferry.  McKoy was given many documents to sign on this occasion, including 
pages of Respondent’s regulations concerning discipline and discharge.  McKoy was not given 
a copy of these regulations, he was not given an employee handbook and the regulations were 
not posted in any location where they could be consulted by employees.  McKoy scanned a 
document describing Respondent’s progressive disciplinary policy before he signed it.  Among a  
list of 37 separate infractions that would prompt progressive discipline but “do not warrant 
immediate discharge”  were “Posting or removing notices on the bulletin board without 
Company approval” and “Distributing printed material on Company or Customer premises 
without permission.”  Also on the list not leading to immediate discharge was “Failure to be at 
the designated work area ready to work at the regular starting time, including start of shift, after 
breaks, or after meal-time.”4  The policy listed 33 incidents resulting in “immediate discharge” 
including drug abuse, fighting, fraud, theft, sabotage, falsifying company records including 
timecards and “leaving the job or work area during work hours without proper supervisory 
approval.”   
 
 McKoy first worked mainly in the bio-containment lab but after four or five months he 
was assigned to the chiller plant.5  The chiller plant contains cooling towers that remove heat 
from water in cooling coils.  The plant provides cooling services to the laboratories and other 
areas of the facility.  Due to problems with the chiller plant there was concern that it would not 
operate properly during the summer months.  McKoy performed preventive maintenance and 
fixed specific problems.  McKoy had other duties aside from operating and maintaining the 
chiller plant.  He was responsible for air conditioning problems throughout the island and he was 
called to service individual refrigeration units in the laboratories.  Another HVAC mechanic, 
Joseph Franco, worked with McKoy.  McKoy stated that he and Franco were equals on the job.  
He denied that Franco was his assistant.  Franco’s  testimony in the instant hearing will be 
described below.   
 
 McKoy’s hours were 7 am to 3:30 pm.6  He did not relieve anyone when he reported for 
work in the morning and no one relieved him when he left.  There were 24-hour log sheets kept 
in the chiller plant which provided space for recording temperatures and pressures of the 
various gauges on the equipment.  McKoy and Franco kept the logs during their hours of work, 
but no one filled out the logs in their absence.  McKoy stated that if anyone had checked the 
gauges or the equipment outside of normal working hours they would have entered the 
information in the 24-hour log sheets.  McKoy stated that no one took readings of the gauges in 
the chiller plant during the weekend.  This testimony is wholly uncontradicted on the record.   
 
 McKoy testified that he and Franco usually took their ½ hour lunch break from 12 to 

 
4 This list further included “Discussion of salaries of or with other employees.” 
5 McKoy’s supervisor at the chiller plant was Ronald Primeaux.  At the containment area his 

supervisor had been Ray Corwin. 
6 He took the 3:30 ferry off the island. 
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12:30.  Before lunch and after lunch they were each entitled to 15 minute coffee breaks.  There 
was no set time for these breaks.  During the lunch and coffee breaks no one replaced them in 
the chiller plant.  McKoy also performed tasks on the island in response to work orders for 
specific repairs and he went around the island to check on various operations during the day.  If 
he and Franco were both out of the chiller plant tending to an emergency or to a work order no 
one replaced them and no one took readings and filled in the log.   
 
 When asked about procedures for keeping in touch with his supervisor, Utilities Manager 
Primeaux,  McKoy replied that he moved about the island without informing Primeaux where he 
was at all times.  If McKoy needed plumbing fittings he could go to the shop without informing 
the supervisor.  McKoy and Franco did not inform a supervisor if they took a bathroom break nor 
did they inform a supervisor when they were about to go to lunch or on coffee break.  They 
would notify Primeaux as to their whereabouts only if there were an emergency.  However, 
McKoy said if he had become ill and had to leave the island he would have notified his 
supervisor.  On cross-examination by Counsel for Respondent McKoy stated that he was not 
aware that he could be terminated immediately if he left his post for a non-work related matter 
without supervisory permission. 
 
 Primeaux testified that he is not always present in his office in the power plant.  
Employees are not told to check in with him when they begin work.  He finds the employees 
when he wishes to speak to them.  He has no set time to assign jobs to employees; they begin 
work on their own when they report for work.  Primeaux said that there are times when he does 
not know where a particular employee is for an hour.  He does not discharge an employee for 
this reason.  Twelve employees report to Primeaux.  They keep their own time sheets and give 
them to Primeaux at the end of each two week pay period.  Primeaux does not review the time 
sheets during the week.   
 
 McKoy testified that he was concerned about safety and security at Plum Island.  McKoy 
stated that he witnessed the unprotected removal of asbestos covering from a leaking steam 
line by his then supervisor Ray Corwin and mechanic John Connelly.  McKoy noted that the 
ferry boats were occasionally undermanned contrary to the Coast Guard certificates posted on 
the individual boats.7  He saw that security on Plum Island was lax.  He stated that he and a co-
worker once exchanged their picture ID cards prior to embarking on the ferry in the morning.  
The two men were permitted to board the boat wearing each others’ ID tags and they then 
worked and circulated on the island all day without challenge.  Further, McKoy said that he was 
permitted to perform repair and maintenance work in the bio-containment area without an 
escort.  Before June 1, 2003, when Homeland Security took over the island from the USDA, he 
had been permitted to enter the area without any escort.  After the takeover, he had to be 
escorted into the containment area but then he was left alone to work.  McKoy did not have the 
appropriate clearance to work alone in the bio-containment lab.  If he had been minded to he 
could have entered the labs and removed vials of viruses and bacteria.  Further, one was 
supposed to shower in and shower out of the bio-containment area, but apparently McKoy was 
only told to shower out.  McKoy was also concerned that the high rate of employee turnover on 
the island led to unsafe conditions.  McKoy spoke to his various co-workers about these 
concerns, including Franco, an electrician named Frank and others whose names he did not 
recall.   
 
 Primeaux and Project Manager Raynes testified that on June 19, 2003 they conducted 

 
7 McKoy has held a master’s license from the Coast Guard for over 20 years.  He made an 

anonymous call to the Coast Guard to complain about the undermanning of the ferry boats.   
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an “all hands” meeting early in the morning to give employees information about health 
insurance issues.  The plan was for Raynes to conduct a series of meetings throughout the day 
with smaller groups in order to answer questions that individual employees might have about 
the matter.  Primeaux would attend those meetings which involved employees whom he 
supervised.  Primeaux testified that he attended a meeting at 2 pm which Franco and McKoy 
could have attended.  Neither of the men attended this session and Respondent has not alleged 
that either man was disciplined for failing to attend.     
 

2.  Events of June 19, 2003 
 
a.  Testimony of McKoy 
 
 
 McKoy testified that before June 19, 2003 he had consulted with a person named 
Fitzgerald at Local 30 in the preparation of a flyer addressed to Respondent’s employees.  The 
flyer read as follows: 
 

ONLY YOU CAN MAKE A DIFFERENCE 
TAKE CONTROL OF YOUR LIFE AND CREATE CHANGE 

 
If you are concerned about a safe work environment 

If you are concerned about working conditions 
If you are concerned about your health 

If you are concerned about the community’s health 
If you are concerned about deteriorating facilities 
If you are concerned about your medical benefits 

 
CONTACT THE INTERNATIONAL UNION OF 

OPERATING ENGINEERS LOCAL 30 
AT 

(718) 847-8484 
 

If you want to take control of your life and get the respect both you and your family 
deserve then it is up to you to take charge. 

 
 McKoy testified that beginning at noon on his lunch hour on June 19, 2003 he distributed 
copies of this flyer on benches in the decontamination building change room, in the boiler break 
room and in the power plant break room.8  When McKoy walked into the power plant break 
room Primeaux was there having lunch with employees “Mike” and “Randy”.  He gave all three 
men copies of the flyer.  Primeaux looked at the flyer and told McKoy that he could not do this.  
McKoy asked Primeaux why if an employee named Rigley had handed out a decertification 
petition he could not hand out a flyer.  Primeaux replied that Rigley had permission but McKoy 
did not.  McKoy also posted a copy of the flyer on the bulletin board in the power plant break 
room.  Primeaux asked McKoy whether he was a Union member and McKoy said that he was.  
On cross-examination McKoy restated his recollection that Primeaux had said he was not 
allowed to hand out the flyers.  Primeaux did not say anything to McKoy about posting the flyer 
on the bulletin board.    
 
 McKoy proceeded to the administration building where he put a copy of the flyer in the 

 
8 Attorney Glennon had suggested that McKoy distribute the flyers on his lunch break. 
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mailbox of each tradesperson.  Then McKoy went to the cafeteria in the Administration Building 
and gave a flyer to the various trades employees sitting there including “Ernie”, Franco, “Loper” 
and “Miles”.  McKoy noted that the time on the cafeteria clock read 12:25.  He finished a soda 
and went back to the chiller plant with Franco.  At about 1 pm McKoy left the chiller plant to use 
the restroom in the Administration Building.9  He was gone from the chiller plant about five or 
ten  minutes.  Respondent has not cited any rule that employees must have permission to use 
the lavatory and Respondent offered no testimony that McKoy’s absence to use the lavatory 
was improper.  While in the lavatory McKoy ran into a worker whom he recognized from the 
ferry boat.  This person informed him that there was a big meeting in the administration building 
at 2 pm.  McKoy had previously learned from Glennon that there would be a community meeting 
on June 19 and that a representative from Senator Hillary Clinton’s office would be present, but 
Glennon had not known the exact time of the meeting.   Glennon had suggested that McKoy 
use his coffee break time to attend the meeting.  As will be described below, Plum Island 
Director Hollander was chairing this meeting.  
 
 At about 1:50 pm, McKoy testified, he left the chiller plant and went to the administration 
building.  He did not tell Franco he was going to a meeting and he did not say he was going on 
his coffee break.  McKoy knocked on the door of the room where the community forum was 
being held and entered, saying, “excuse me.”  After a person had finished speaking McKoy said 
that he wanted to speak to the aide from Senator Clinton’s office and a representative from 
Homeland Security about health and safety issues he had observed on Plum Island.  Hollander 
invited McKoy into his office with Rise Cooper, the representative from Senator Clinton’s office.  
McKoy brought a copy of the Union flyer to this meeting.  McKoy told Hollander that he was 
concerned about the health and safety of his family, the community and his coworkers.  In 
Hollander’s office McKoy stated his concerns about improper asbestos removal, his ability to 
work unescorted in the bio-containment lab, his ability to gain access to the ferry and the island 
wearing another employee’s ID, the failure properly to man the ferries, and other issues.  
Hollander told McKoy that he was glad McKoy had raised these concerns and that they would 
be addressed.  Hollander said all employees could speak to him without fear of being fired.10  
McKoy stated that this meeting lasted about 15 to 20 minutes and ended at about 2:20 or 2:25.  
He left the administration building and made his way back to the chiller plant.  On his way there 
he met Primeaux in the parking area between the administration building and the chiller plant.  
Primeaux asked where McKoy had been and McKoy said he was with Hollander and an aide to 
Senator Clinton.  This encounter took place at about 2:25 or 2:30.  
 
 On cross-examination by Counsel for Respondent McKoy stated that Primeaux did not 
say he had been looking for him for over an hour.   
 
 Primeaux told McKoy to come with him and they proceeded to Raynes’ office where they 
arrived at about 2:35.  McKoy was told to remain in Raynes’ office while Raynes and Primeaux 
went outside.  After about five or ten minutes Raynes and Primeaux came back in and Raynes 
asked whether McKoy had permission from his supervisor to leave his post.  McKoy said he did 

 
9 There was no lavatory in the chiller plant.  A lavatory was available in the power plant but  

this was in a nasty condition.  McKoy said that he used the lavatory in the administration 
building because it was nice and clean.  Respondent did not contradict McKoy’s 
characterization of the various lavatory facilities.   

10 McKoy testified that the USDA “had turned a blind eye” to security issues on the island.  
McKoy believed that if he made a report about security issues once Homeland Security took 
over the island he would have the protection of Hollander and the Senator’s office and he could 
not be fired for making his complaints.   
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not.  Raynes said that was grounds for immediate dismissal.  McKoy stated that he did not think 
he had done anything wrong.  Primeaux then asked “why didn’t you come to us with this?”  
McKoy said he had not come to them because he feared he would be dismissed.  Then Patty 
Browne came in and gave Raynes a paper which Raynes handed to McKoy.  This was a notice 
of termination.  Although he was asked to sign it, McKoy refused.  According to Respondent’s 
computer records, the notice of termination was “created” on June 19 at 2:53:58 pm.  During 
this meeting in Raynes’ office neither Raynes nor Primeaux asked McKoy how long he had 
actually been gone from the chiller plant.   
 
 On cross-examination by Counsel for Respondent McKoy stated that he did not tell 
Raynes and Primeaux the substance of his conversation with Hollander and Cooper.  Raynes 
and Primeaux did not ask and McKoy assumed that they knew.   
 
 Hollander and Carlos Santoyo entered the office and the others left.  Hollander told 
McKoy that he had done the right thing but had not gone about it the right way; McKoy had bent 
the rules.  McKoy denied that he had done anything wrong.  Hollander then proceeded to pose 
a hypothetical question to McKoy, asking him what he would do in Hollander’s place.  Hollander 
asked whether McKoy would make an exception for a person because they did the right thing 
but bent the rules.  Hollander told McKoy to go home and think about this and said that they 
would talk in the morning.  McKoy testified that he caught the 3:30 ferry boat off the island and 
went home.   
 
 The next morning McKoy took the usual ferry to work and he was met at the pier by 
Primeaux and an armed guard.  Instead of taking the employee bus which was the usual mode 
of transportation, Primeaux and the armed guard placed McKoy in a security van and drove to 
the office of the security manager.  The security manager, identified in the record as “Mr. Cusiti”, 
asked McKoy’s permission to perform a body search.  Cusiti said that if McKoy denied him 
permission and then reached into his pocket for a pen it could be interpreted as a threatening 
gesture and McKoy might be shot.  McKoy agreed to a body search.  Cusiti had him empty his 
pockets and his briefcase and he searched McKoy “right up to my unmentionables.”  Cusiti did 
not testify herein and Respondent has offered no explanation for the search of McKoy.  While in 
the security office McKoy asked to speak to Hollander and was told that Hollander did not want 
to speak to him.   
 
 McKoy then was escorted to Raynes’ office where he was given a document headed 
“Termination Letter” dated June 20, 2003 that stated:  
 

On June 19, 2003, while on Plum island you left your work area during work hours 
without supervisor permission.  When you originally joined North Fork Services you 
signed acknowledgement to these rules.  Company policy number 5.027 states that this 
is grounds for immediate discharge.   

 
The letter was signed by Primeaux in place of Raynes who was not present that day. 
 
 McKoy again asked to speak to Hollander and the latter came to Raynes’ office.  McKoy 
told Hollander that he did not believe he had broken any rules.  Hollander replied that this issue 
was between McKoy and the contractor and that Hollander could not help him.  Following this 
exchange McKoy was driven to the ferry and he left the island.   
 
 On cross-examination by Counsel for Respondent McKoy stated that he did not know it 
was grounds for immediate dismissal to leave his post without permission.  McKoy did not tell 
Hollander that he knew he was being fired for leaving his post and he did not tell Hollander that 
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he knew he had broken the rules and that he should be fired.  Hollander did not tell McKoy that 
he was being fired for leaving his post without supervisory permission.   
 
b.  Testimony of Joseph Franco 
 
 Joseph Franco testified that he is an HVAC mechanic.  Franco operates the chiller plant 
and repairs refrigeration and air conditioning systems throughout the island.  There is no 
indication on the record that Franco is a member of the Union nor that he participated in the 
strike.  Franco testified that he  moves around the island without obtaining supervisory approval 
to leave the chiller plant.  There is no set rule on where he is to eat lunch or where to take a 
break.  Franco testified that there is no requirement that someone be in the chiller plant at all 
times.  Franco stated that he and McKoy were equal on the job; McKoy was not in charge of 
him.  
 
 Franco recalled that he worked with McKoy on June 19, 2003.  He testified that he saw 
McKoy in the lunchroom at about 12:15 or 12:20.  Franco was not sure whether he and McKoy 
walked back to the chiller plant to resume work at 12:30 or whether he walked back alone and 
McKoy came in a few minutes later.11  Franco testified that he and McKoy worked together in 
the chiller plant until break time at around 2 pm.  Just before break time McKoy told Franco that 
he was going to Building 100, the Administration Building.  Franco did not leave the chiller plant 
for a break that afternoon.  Franco recalled that he saw Primeaux twice on the afternoon of the 
19th.  The first time was after the break time when Primeaux came in and asked for McKoy.  
Franco replied that he had gone to Building 100.  The second time Franco saw Primeaux was 
about ½ hour later when Primeaux again came to the chiller plant looking for McKoy.  Franco 
told him that McKoy had not yet returned.  Franco testified that Primeaux never asked him 
whether McKoy had come back to work after lunch nor whether and when Franco and McKoy 
had worked together on the afternoon of June 19.  No one asked Franco how much time he and 
McKoy had spent working together in the chiller plant that afternoon.   
 
 Franco stated that after McKoy left the chiller plant at about 2 pm on June 19 he next 
saw McKoy at about 3:15 in the lobby of the Administration Building when it was time to go 
home.12  The total time McKoy was away from the chiller plant was about 1 ¼ hours.   
 
c.  Testimony of Matthew  Raynes 
 
 Matthew Raynes was hired as the Project Manager for Respondent on April 11, 2003.13  
As the person responsible for the day to day operations on Plum Island he manages personnel 
engaged in transportation services, utility services, laboratory services and grounds services.  
Raynes speaks to government officials responsible for Plum Island on a daily basis.   
 
 On direct examination Raynes testified that he made the decision to terminate McKoy 
because McKoy, without supervisory permission, had left his position for an extended amount of 
time when he was not performing any work.  Raynes said that other than lunch, coffee breaks 
and bathroom breaks, McKoy was expected to be working.  Raynes said that before he fired 
McKoy he had no knowledge that McKoy had made safety or security complaints to Hollander 
or anyone else.  He said that McKoy’s posting of a flyer had nothing to do with his discharge.  

 
11 Franco’s affidavit states, “after lunch I went back to the chiller plant and met [McKoy].” 
12 Employees wait for the bus to the ferry pier in the lobby of the Administration Building 

near the center doors of the building.   
13 Raynes is now employed by Field Support Services, the new contractor on Plum Island. 
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Raynes recalled that on June 19, 2003 McKoy left his office just after 4 pm.   
 
 When called by Counsel for the General Counsel as a 611 (c) witness, Raynes 
described the events of June 19, stating that at about 12:30 he ended a conversation with 
Primeaux by deciding that McKoy would receive verbal counseling about the flyer as soon as 
Primeaux could find McKoy.  Raynes established this time by observing that he had another 
meeting with employees at 12:30 pm that day.14   At the 2 pm meeting with the utility employees 
Raynes asked Primeaux whether he had counseled McKoy.  Primeaux replied that he could not 
find him.  Raynes recalled that at this meeting a few people asked what was being done about 
McKoy’s flyer.  The meeting ended at 2:30 pm and Raynes instructed Primeaux to find McKoy 
and take care of the counseling.  At about 2:45 pm Primeaux brought McKoy to Raynes’ office.  
Raynes said that he and Primeaux were going to counsel McKoy for handing out and posting 
the Union flyer.  According to Raynes, the government reviews all documents posted or 
distributed on Plum Island other than documents on the Union bulletin board.  When the two 
men arrived in Raynes’ office, Primeaux told McKoy to tell Raynes where he had been and 
McKoy replied, “None of your business.”   
 
 After further questioning by Counsel for the General Counsel, Raynes changed his 
testimony and recalled that when Primeaux told McKoy to state where he had been, the latter 
replied that he had been with Hollander and Cooper.  Raynes then asked McKoy if he had 
permission to leave his work area and McKoy said he did not need permission.  Raynes testified 
that he decided to terminate McKoy when he said he did not have permission from his 
supervisor and also because McKoy said it was none of Raynes business where he had been.  
Raynes did not question Franco before he decided to fire McKoy. 
 
 Raynes testified that he conferred with his corporate superiors and with Benjamin 
Thompson, Esq. before deciding to terminate McKoy.  He stated that he always informs the 
government when he is discharging an employee. 
 
 Raynes gave an affidavit on July 24, 2003 to a Special Agent of the Office of Inspector 
General, U.S. Department of Homeland Security.  This is the document closest in time to the 
events of June 19.  In the affidavit, Raynes states that he left the employee health insurance 
meeting about 2:30 and informed Primeaux that they should meet with McKoy “with regards to 
distributing printed matter on government property without permission.”  Primeaux told Raynes 
that he had checked McKoy’s assigned work area and that he could not find McKoy.  Raynes’ 
affidavit goes on to say that McKoy was brought to his office at about 3:00.  The discussion 
concerning the warning began and Primeaux asked McKoy “where he had been for the past 
hour or so”.  McKoy said he had been up to talk to Hollander and the Senator’s aide.  Raynes 
asked whether he had informed a superior and McKoy replied, “he felt he didn’t need to tell 
anyone where he was headed.”   
 
 I note that Raynes is clear that the infraction for which the warning was to be 
administered is “distributing printed matter on government property without permission.”  There 
is absolutely no mention of a restricted bulletin board and no mention of “posting” on a bulletin 
board.  
 
 Raynes’ affidavit continues with the information that McKoy was asked to step outside 
the office.  Raynes then consulted with Primeaux about the new infraction.  Raynes reviewed 

 
14 Raynes testified that at the 12:30 meeting some employees had asked him what was 

going on about the Union flyers and Raynes had told them that “it would be handled.”  
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the L.B.&B. policy book.  He went to Santoyo’s office and left a message urging the latter to 
contact him.  After Raynes returned to his office, he spoke with other management officials, 
including HR manager Patty Browne and he began to write the letter of discharge.  The letter 
was drafted on a computer and Raynes testified that he “created” it at 2:53:58 pm on June 19, 
2003.   
 
 Raynes’ affidavit states that he called McKoy back into his office with Primeaux and 
informed McKoy that he was being discharged.  The affidavit states that McKoy’s demeanor 
“was very calm and matter of fact.”  Santoyo came to Raynes’ office and was informed of the 
proceedings.  Then Hollander appeared and said, “you can’t fire him, I just told him he would not 
get fired.”  Raynes took Hollander to the security office where they met with other management 
officials.  Raynes told Hollander that the policy dictated that the employee must be discharged.  
Raynes said he had no choice because, “rules are rules.”   
 
 Raynes’ affidavit goes on to describe Hollander asking McKoy whether he knew that he 
needed the approval of his supervisor to leave his post and McKoy acknowledging the rule.  It 
also records McKoy’s statement that McKoy felt he was a marked man and that no matter what 
he did they would find a way to get rid of him.  Hollander then instructed McKoy to go home and 
consider what he would do in Hollander’s shoes.  According to Raynes, Hollander said McKoy 
“should consider himself unfired and should return to work in the morning and that his fate 
would be decided by then.”   
 
 Following McKoy’s departure, Raynes’ affidavit states, he conferred with various 
Homeland Security officials who told him that the government “was in support of the fact that 
[McKoy] was an employee of North Fork Services and … it was our right to discipline our 
employees.”  
 
 Two months after the sworn affidavit to the Inspector General, Raynes gave a sworn 
affidavit dated September 9, 2003, to OSHA in the presence of Benjamin Thompson, Esq., 
counsel to the Respondent.  This later affidavit gives a different version of the events, in some 
respects more like the testimony Raynes gave in the instant hearing but in some respects 
different from either of his other accounts.  The September affidavit states that at around noon 
on June 19 a nameless employee and Primeaux told Raynes that “union flyers were being 
distributed by McKoy.”  Raynes then called his corporate office who “gave me the okay to give 
the written warning to [McKoy] because he failed to get permission prior to posting or 
distributing any materials.” Raynes instructed Primeaux to “do the write up” and arrange to meet 
with McKoy.  Carlos Santoyo, the USDA Assistant Center Director came into Raynes’ office with 
a copy of the “union flyer” and said, “whoever it was had better not been using a government 
copier.”  Raynes then left for a 12:30 meeting.   
 
 I note that by September 9 Raynes’ account of the events has changed from his 
recollection closer in time to McKoy’s discharge.  Now Raynes states that McKoy was to be 
disciplined for “posting or distributing materials without permission.”  Also, Raynes states that 
McKoy was to receive a “written warning” not the verbal warning testified to in the instant 
hearing.  Further, it is clear that all involved identified the flyer as a “union” document.  There is 
no mention in this affidavit of a prohibited bulletin board or the availability of a union bulletin 
board. 
 
 Raynes’ affidavit describes his 12:30 meeting at which several employees mentioned the 
flyer.  Raynes states, “They wanted to know what was going to be done.  Some of the 
employees were pretty hot.  They didn’t like the fact that the flyer was being handed out and that 
the union was getting involved.  I told them that I was aware of what was going on and that it 
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was being handled….”   
 
 Raynes’ affidavit states that he went over to the utilities area at about 1:30 to hold his 
next meeting.  Primeaux was there and informed him that he had not found McKoy.  At about 
2:30 pm Primeaux came to Raynes’ office and said he had not found McKoy, and “at about 2:45 
- 3:00 pm [Primeaux] walked out.  After he walked out [Primeaux] found Jim sitting in lobby 
waiting for the bus.”  Raynes’ says that McKoy was missing for about 2 hours.  I note that 
Raynes has thus doubled the time that McKoy was said to be away from him post; when he 
gave his affidavit in July, Raynes estimated this period as “an hour or so.”   
 
 Raynes’ September affidavit states, “I first became aware that [McKoy] had been in the 
meeting with Marc Hollander when Marc pulled me out of my office after I terminated [McKoy].”  
Manifestly, this statement is untrue.  Raynes’ July affidavit clearly states that when Primeaux 
first brought McKoy to Raynes’ office McKoy told them he had been with Hollander and the 
Senator’s aide.  Raynes’ September affidavit deviates further from his earlier sworn statement 
when he says, “I decided to terminate [McKoy] when he answered my question about where he 
had been with ‘I don’t have to tell you, it’s none of your business.’  After [McKoy’s] comment I 
called the corporate office, explained the situation and was given the okay to discharge 
[McKoy].”  As noted above, in July Raynes stated that McKoy told him he had been to see 
Hollander and the Senator’s aide and replied to a question whether he had permission to go by 
saying he didn’t think he had to inform anyone where he was headed.   
 
 On cross-examination by Counsel for the General Counsel, Raynes said that McKoy 
was fired because he was away from his post for about 2 hours without his supervisor’s 
permission.  Raynes stated that employees need permission to be away from their posts or they 
have to be working on something that would require them to be away from where they are 
assigned.  Raynes said this policy applies to all employees.  Raynes agreed that Respondent’s 
Policies and Procedures pursuant to which McKoy had been discharged provide on page 1: 
 

Discharge – All apparent violations will be thoroughly investigated before any disciplinary 
action is taken. 

 
 In response to General Counsel’s questions about whether he had followed the policy 
and conducted a thorough investigation, Raynes at first stated that McKoy admitted in front of 
Hollander that he had committed a dischargeable offense so Raynes did not have to investigate.  
Shortly after giving this testimony Raynes changed his testimony.  He stated that McKoy was 
found by Primeaux at around 3 pm and that he had made the decision to terminate him at that 
time because when he and Raynes confronted McKoy and asked where he had been, McKoy 
said where he was but when they asked him “why” he said it was none of their business.  
Primeaux and Raynes asked whether he had permission and McKoy said he did not need 
permission.  Raynes said it was “black and white, that was the investigation.”15   
 
 Raynes acknowledged that when he made the decision to discharge an employee 
named Alyn McElroy for falsifying his time sheets he investigated from May 15 to 23, 2003.  
This incident is discussed below.  

 
15 Manifestly, this was before Hollander came to Raynes’ office.   Thus, on cross-

examination Raynes shifted his testimony whether he made the decision before or after 
Hollander appeared. 
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d.  Testimony of Ronald Primeaux 
 
 Ronald Primeaux is the Utilities Manager on Plum Island.16  He is responsible for waste 
water treatment, potable water treatment, the decontamination plant, the chemical plant, the 
boiler and the chiller plant.  Primeaux testified that McKoy and Franco worked the day shift in 
the chiller plant.  Primeaux said that McKoy was a very good employee who had never been 
disciplined.  He described McKoy’s duties as being 95% in the chiller plant, although McKoy 
also was responsible for air conditioning and refrigeration in the Administration Building.   
 
 Primeaux stated that before June 19, 2003 he did not know that McKoy was engaged in 
Union activity nor that McKoy was concerned about unsafe or unhealthy working conditions and 
was speaking of his concerns with other employees.  
 
 Primeaux testified in response to questions posed by Counsel for the General Counsel 
pursuant to 611 (c) that on June 19 he saw McKoy at an all hands meeting and then again at 
about 10 am.  He next saw McKoy in the power plant break room distributing flyers and posting 
one on the bulletin board.  This occurred at about 12:10 pm.  Primeaux testified that he picked 
up a flyer and asked, “What is this?”  Primeaux understood that the document was about the 
Union.  Then he went to see Raynes and told him that McKoy attempted to post a “Union flyer” 
on the bulletin board.  Raynes told Primeaux to discipline McKoy.  This occurred at about 12:45 
pm.  
 
  At I pm Primeaux looked for McKoy in the chiller plant.  Franco told him that McKoy had 
said he was going to the Administration Building.  Primeaux described this building as a large, 
two-story facility which has three entrances, various passageways, mechanical rooms, and 
many other areas and offices.  Primeaux looked for McKoy in the Administration Building.  Not 
having found McKoy, Primeaux went to the power plant and then to the 2 pm meeting with 
Raynes.  After the meeting, at 2:45, Primeaux looked for McKoy in the chiller plant and then he 
saw McKoy exiting the Administration Building.17    Primeaux asked McKoy where he had been.  
McKoy replied, “I have been with Senator Hillary Clinton’s aide and Mark Hollander.  Do you 
know who mark Hollander is?”  Primeaux said, “Follow me.”   
 
 Primeaux testified that he and McKoy proceeded to Raynes’ office which they reached at 
about 3 pm.  As they entered, Raynes began to deliver the counseling for posting the statement 
on the bulletin board.  Primeaux stopped Raynes and told McKoy to tell Raynes where he had 
been.  McKoy identified himself as a member of the Union and said he had been in Hollander’s 
office.  Raynes asked what McKoy had been doing in Hollander’s office and McKoy said he did 
not have to tell him.  Shortly after that McKoy was told he would be fired.   
 
 After testifying as a 611 (c) witness Primeaux testified on direct in response to questions 
posed by Counsel for Respondent.   Primeaux said that on June 19 McKoy came to the power 
plant break room and posted a flyer on the bulletin board.  When Primeaux asked whether he 
had permission McKoy said he did not need permission and walked out.  Primeaux said that the 

 
16 Primeaux was hired by NFS on January 1, 2003 as the decontamination plant manager.  

He was promoted to Utilities Manager in May 2003.  Primeaux is now employed by Field 
Support Services. 

17 Primeaux stated that there is no bus shelter at the side entrance where he saw McKoy 
walking out of the Administration Building.  People wait inside the main lobby, at another 
entrance to the building, to catch the bus to the piers. 
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bulletin board was for notices concerning plant operations and that posting or removing notices 
without company approval was cause for discipline.18  After McKoy left the break room 
Primeaux took the flyer off the bulletin board and removed the flyers that McKoy had left on the 
table and he went to see Raynes whose office was in the Administration Building.  Primeaux 
told Raynes that McKoy had posted a flyer on the bulletin board in the power plant and Raynes 
replied that he knew.  The two men discussed the violation of company policy.  Raynes called 
the corporate office and spoke to his boss, Jack Hodge, informing Hodge that he was going to 
counsel an employee.  Raynes then instructed Primeaux to counsel McKoy.  Primeaux went to 
his office in the power plant and prepared a counseling document on his computer.  Although he 
was going to give a verbal counseling he needed a written record that it had been done.  
Primeaux identified the counseling document which he addressed to McKoy.  It states: 
 

Subject: Letter of Counseling with regard to distribution of printed material. 
 
1.  In accordance with North Fork Services – Joint Venture policy, this letter is formal 
documentation of unacceptable behavior in that you were distributing printed material to 
co-workers on June 19, 2003.  By not having obtained permission from management, 
your actions were a direct violation of company policy. 
 
2.  While it is not the intent of the company to interfere in your personal life, your actions 
require this formal company response. 
 
3.  Any additional violations/deficiencies will require a stronger response. 

 
 Primeaux denied that McKoy was being counseled because of the nature of his flyer.  
 
 Curiously, the document is dated 10/24/2003.  Primeaux explained that this date was 
automatically put on when he pulled it up out of his computer to provide copies.  Primeaux also 
identified a computer document that showed that the counseling file was created June 19, 2003 
at 12:47:43 PM, modified June 23, 2003 at 9:23:38 AM and accessed July 18, 2003.  Primeaux 
said he modified the file on June 23 because he had spelled McKoy’s name wrong.   
 
 I find that the counseling document was created by Primeaux on June 19, 2003 at 12:47 
PM.   
 
 Primeaux testified that after he had printed out the counseling document he looked for 
McKoy in the chiller plant.  McKoy was not there, so he asked Franco where McKoy was.  
Franco said he went to the Administration Building.  Primeaux walked though the Administration 
Building without seeing McKoy.  He looked through the building twice and “hollered” into the 
bathroom.  Then Primeaux attended the health insurance meeting with Raynes and the utility 
employees which took place from to 2:00 to 2:30 or 2:45 PM.  At the end of the meeting, 
Raynes asked whether McKoy had been counseled.  When Primeaux said he had not found 
him, Raynes instructed Primeaux to find him and bring him to Raynes’ office.  Primeaux looked 
in the chiller plant again at about 2:45.  He did not see Franco there on that occasion.19  Franco 
was not on his scheduled break and Franco had not been at the 2 pm health insurance meeting.  
Primeaux did not follow up on Franco’s absence from the chiller plant and he did not reprimand 

 
18 There is a Union bulletin board in the Administration Building. 
19 After giving this testimony Primeaux also testified that he saw Franco in the chiller plant 

just before the 2 pm meeting and Franco said McKoy was in the Administration Building.  This 
incident is not in any prior sworn statement by Primeaux.   
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him for being absent.  He stated that he was not concerned about Franco because Franco could 
have been in the Administration Building.  Then Primeaux walked toward the Administration 
Building and he met McKoy coming out of the side exit to the building and heading towards the 
chiller plant.  Primeaux denied ever having testified that McKoy was at a bus stop when he 
found him.  This denial will be discussed below. 
 
 Primeaux stated that he asked McKoy where he had been.  McKoy replied that he was 
with Mark Hollander and Senator Clinton’s aide and he asked, “Do you know who Mark 
Hollander is?”  Primeaux said, “Come with me.”  Primeaux testified that McKoy was belligerent 
and he did not speak to McKoy until they had reached Raynes’ office.  McKoy did not tell 
Primeaux why he had met with Hollander and he did not mention health or safety concerns 
about Plum Island.  Primeaux testified that when McKoy was told he was being terminated he 
had no idea that McKoy had been discussing health and safety issues with Hollander.   
 
 On cross-examination Primeaux acknowledged that he had read McKoy’s flyer when it 
was posted and he had understood its meaning.   When Primeaux took McKoy to Raynes’ office 
he knew that McKoy had posted a Union flyer and he acknowledged that he had reason to 
believe that McKoy was engaged in Union activities.  Primeaux said he may have asked McKoy 
whether he was a Union member in Raynes’ office or McKoy may have volunteered this 
information.  When Primeaux showed the flyer to Raynes he said, “I know.”  Neither Raynes nor 
Primeaux asked McKoy how long he had been gone from the chiller plant or how long he had  
spent at the meeting with Hollander.  They did not ask McKoy to document his movements after 
his lunch break.  They did not ask McKoy whether he had worked outside the chiller plant.   
Primeaux said it was possible that he could have missed McKoy while looking for him as he 
passed through one of the buildings.  It was because McKoy said in a “belligerent” manner that 
he had been with Hollander and Cooper that his superiors did not ask him further questions 
about his work activities.  However, Raynes asked McKoy why he was in Hollander’s office and 
McKoy said he did not have to tell him why he was there.   
 
 McKoy was asked to wait outside Raynes’ office while he consulted with his superior.  
Then Raynes informed McKoy that he was being terminated for leaving his assigned work 
place.  McKoy asked to see in writing the policy he had violated.  Primeaux stated that he left 
Raynes’ office at about 3:30 pm.   
 
 Primeaux confirmed McKoy’s description of his return to the island on June 20.  He 
stated that McKoy had not behaved in an irrational or threatening manner on that occasion.   
 
 Primeaux gave an affidavit to OSHA on September 23, 2003 and he amended it on 
September 25, 2003.  Primeaux’ sworn statement says, “McKoy’s duties are considered critical 
to Plum Island’s operations … NFS has at least one HVAC Mechanic constantly standing watch 
to monitor the chiller system for any problems.”  Manifestly, this statement is contrary to 
Primeaux’ testimony and the record as a whole.  It is clear that both Franco and McKoy were 
permitted to take ½ hour for lunch at the same time, there was no restriction on taking their 
breaks, and they might both be absent from the chiller plant at other times while performing 
other functions.  Indeed, Primeaux testified in the instant hearing that at one point on June 19 
when he looked in the chiller plant he could see neither Franco nor McKoy.  He continued 
searching for McKoy but he did not look for Franco, not did he ask Franco where he had been 
and how long he had been absent from the chiller plant.  Further, McKoy’s testimony that the log 
sheets kept on weekends indicated to him that no one was present in the chiller plant at night or 
on weekends on a regular basis was not contradicted by Respondent.   
 
 Primeaux’ affidavit of September 25 says he saw McKoy posting a notice on the 
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company bulletin board in the break room of the power plant.  In response to his question 
whether he had permission to post the notice, McKoy replied that he did not need permission.  
Primeaux then goes on to say that after drafting a letter to McKoy that his action violated NFS 
disciplinary policy, he began searching for McKoy at 1 pm, starting with the chiller plant where 
Franco told him that McKoy was in the Administration Building and continuing to that building 
and then going back to the chiller plant just before the 2 pm meeting.  The affidavit continues by 
stating that after 2:30 pm he went back to the chiller plant and did not see McKoy and was going 
to inform Raynes that “I had not been able to locate McKoy for over an hour” when he met 
“McKoy in the lobby” of the Administration Building.   
 
 Primeaux’ affidavit describes McKoy’s explanation to him that he had been with 
Hollander and the Senator’s aide.  The affidavit states that after he and McKoy arrived at 
Raynes’ office McKoy told Raynes the same thing and added “he was a member of Local 30 
and that he had a right to talk to them.”  In response to Raynes’ question whether he had told a 
supervisor where he was going, McKoy said he did not have to tell anyone where he was 
headed.  I note that, according to this sworn statement, both Raynes and Primeaux knew before 
Raynes made the decision to terminate McKoy that he had been attending a meeting with 
Hollander and Cooper and that he was asserting his right to engage in concerted and union 
activities in attending the meeting.  Primeaux’ affidavit goes on to state that, “Mr. Raynes asked 
McKoy why he didn’t come to talk to him, and McKoy said because he was afraid he would be 
fired.”  From this sworn statement it is clear that Raynes asked why McKoy did not take his 
concerns to him instead of Hollander and McKoy gave as the reason that he feared retaliation.   
This question by Raynes, coupled with the fact that only a few hours earlier Raynes had 
decided to discipline McKoy for distributing a Union flyer that mentioned workplace health and 
safety concerns, convinces me that Raynes knew full well that McKoy had attended the meeting 
with Hollander to raise those selfsame workplace health and safety concerns.  The affidavit 
states that after reviewing McKoy’s actions and the company policy Raynes and Primeaux told 
McKoy that leaving his post constituted a terminating offense.  McKoy asked, “Where does it 
say that?” and Raynes showed him the policy.  Primeaux concludes his affidavit by stating, “Still 
to this day, I think McKoy was one of my best employees.” 
 
 At the instant hearing on January 21, 2004, Primeaux was asked about an October 9, 
2003 unemployment hearing before a New York State ALJ.  In that hearing Primeaux testified, 
“It wasn’t until probably the point where he was getting ready to catch the boat and I found him 
in Building 100, in the lobby of Building 100.”20  Manifestly, this is untrue.  Primeaux testified 
repeatedly in the instant proceeding that he had found McKoy in a black top area between a 
side entrance of the Administration Building and the chiller plant as McKoy made his way back 
to work from the meeting with Hollander.  McKoy was not in a lobby and he was not near the 
bus stop for the ferry pier.  In the instant proceeding, when confronted with his testimony before 
the State ALJ, Primeaux stated that he could not recall giving that testimony.   In response to 
questions by Counsel for Respondent Primeaux acknowledged that at the unemployment 
hearing he testified that on June 19 when he brought McKoy to Raynes’ office, McKoy “was very 
belligerent, telling him that he didn’t have to talk to us.  Didn’t have to tell us where he had been 
or what he was doing.”   
 
 Primeaux testified that he had terminated an employee named Alyn McElroy for 
falsifying his time sheets and leaving his position.  McElroy claimed on his time sheets that he 
had worked for two days when he had in fact not come to work on the island.  McElroy also left 
his position in the powerhouse and took the boat home without a relief being present on the 

 
20 The Administration Building is also called Building 100. 
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island.  Primeaux testified that he terminated McElroy for these two reasons.  However, 
McElroy’s termination letter states that it is for falsifying his time sheet.  The letter says that 
McElroy had previously been counseled for fraudulent recording of time worked on his time 
sheet.  The fraudulent time sheet for which McElroy was discharged was submitted on May 15.  
An investigation was conducted and he was fired one week later on May 23, 2003.   
 
e.  Testimony of Mark Hollander21

 
 Mark Hollander testified that he arrived at Plum Island on June 2, 2003 to assume the 
post of Director.  He was solely responsible for everything on the island.22  Hollander stated that 
while he was stationed on Plum Island he conducted monthly community forums to which 
community representatives, activist groups and the representatives of elected officials were 
invited.  He did not invite representatives of the Union.   
 
 Hollander testified that on June 19, 2003 McKoy entered the room where the community  
meeting was underway at 2:35 pm.  Hollander repeated several times that McKoy “barged in”.  
When McKoy came in he said he was a member of the Union and he handed Hollander a union 
flyer.  McKoy, Hollander and Cooper went into Hollander’s office.  Hollander took notes of what 
occurred because McKoy stated that he wanted to bring up safety concerns.   
 
 Hollander’s testimony about what McKoy said was inconsistent.  When questioned on 
direct by Counsel for Respondent, Hollander at first testified that after McKoy identified himself 
as a Union member McKoy said he knew he would be fired for talking to Hollander.  Hollander 
told McKoy that he could not be fired for raising safety and security concerns.  When Hollander 
asked whether McKoy had raised the safety issues with his supervisor, McKoy said he had not 
because he was afraid be being fired.  After Counsel for Respondent asked Hollander whether 
McKoy’s supervisors knew where he was, Hollander testified that McKoy had not spoken to his 
supervisors because “he believed he would be fired for telling them the safety, the security 
concerns.”  Then, after Counsel for Respondent asked whether McKoy said anything about 
“being absent, away from his assigned work area to attend the meeting with you,” Hollander for 
the first time testified that McKoy said he would be fired for two things, for talking to Hollander 
and for leaving his post.  On cross-examination Hollander admitted that his affidavit given to the 
Inspector General of Homeland Security set forth that McKoy told him he would be fired for 
meeting with Hollander and Cooper but did not say that McKoy said he would be fired for 
leaving his post without his supervisor’s approval.  It is evident to me that Hollander has no 
independent recollection of McKoy acknowledging that he had “left his post” and that he could 
be fired for such an occurrence.  Hollander was only able to testify about the “leaving his post” 
infraction after being prompted by Counsel for Respondent.  Further, the “leaving the post” 
statement was not in Hollander’s prior affidavit.   
 
 McKoy told Hollander that he had observed the unsafe removal of asbestos covering on 

 
      21I observed that Hollander was a distracted and forgetful witness.  During the hearing 
Hollander repeatedly said that he has a hearing problem and that he is easily distracted.  He 
would forget what he was going to say in the middle of a lengthy answer.  He often asked for 
questions to be repeated.  Hollander kept complaining that there were people talking in the hall 
outside the hearing room, that people were walking by and distracting him, and that he could 
hear a cell phone ringing.  Hollander told the ALJ that his concentration is broken by 
distractions.   

22 Hollander is now based in Washington, D.C. as the Deputy Assistant Secretary for Plans, 
Programs and Budget of the Department of Homeland Security.   
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pipes, that employees were able to exchange ID passes without being noticed, that he was able 
to work all day in the bio-containment area without an escort and that there are sometimes more 
passengers on the boats than is safe according to Coast Guard requirements for crew on the 
boats.  Hollander stated that he met with McKoy for about 20 minutes and McKoy left at about 
2:55 pm.  Then Hollander and Cooper spoke for about 15 to 20 minutes before rejoining the 
community forum.   
 
 When asked why, if McKoy said he would be fired for leaving his post, Hollander did not 
ask who was covering for him and immediately send him back to his post, Hollander said he 
wanted to hear McKoy’s safety concerns.  Hollander expressed his belief that the chiller plant 
was a critical area and that the contract with Respondent provided that someone had to be 
there 24 hours a day.  Hollander stated that it is mandatory that someone be in the chiller plant 
monitoring it at all times.  Hollander did not know that chiller plant employees take breaks, but 
he said that would be permissible as long as someone was assigned to cover it.   
 
 Hollander went to Raynes’ office because Santoyo told him that they were firing McKoy.  
Hollander asked that Respondent not do that until he understood the entire situation.  Hollander 
wanted to know why McKoy was being fired.  Hollander testified that he learned that “consistent 
with the NFS policy, it was for leaving his post.”  When Hollander saw McKoy in Raynes’ office, 
Patty Browne and Primeaux were there.  McKoy said he was being fired for leaving his post.  
Hollander told McKoy that he was not being fired for reporting safety and security concerns.  
However, Hollander also testified that he had not spoken to Raynes or Primeaux before he went 
to see McKoy and he did not explain how he could know why McKoy was being fired.  Hollander 
said he asked McKoy to go home and think overnight about what it meant to leave a critical 
position unattended.   
 
 Hollander testified that he did not discuss McKoy’s safety concerns with Respondent 
because he wanted to do his own investigations.  Hollander testified that the issue of escorts in 
the bio-containment area was “a standing known problem” that has now been solved,  Further, 
the day after he spoke to McKoy, Hollander issued a policy that all ID badges must be taken 
from an employee and verified to the face.   
 
 Hollander testified that the next day, June 20, he was informed that McKoy was being 
fired.  He went to Raynes’ office where he told McKoy that he would look into his safety 
concerns.  According to Hollander McKoy said he knew he was going to be fired for leaving his 
post and he had to do that in order to raise his safety and security concerns.  McKoy told 
Hollander “the rules are the rules.”   
 
 Copies of Hollander’s notes of his June 19 meeting with McKoy were introduced into 
evidence.  Hollander testified that the notes were in different colors because he used different 
pens to write them.  Hollander acknowledged that some of the notes were written after the 
events described therein.  Hollander’s notes begin at the top of the page and continue down 
with headings summarizing the issues raised by McKoy.  The notes are headed “Jim McCoy, 
union member.”  They then continue with subjects such as “observed supervisor Ray Corwin & 
Conley wkg on asbestos line w/o dust mask”, “issue, security, escort business is eyewash,”  
“boats- not properly manned.”23  These notes were written as McKoy was speaking.  Hollander 
testified that sometime after he met with McKoy he added the phrase “Barged into community 
Mtg – 1430 h” right under McKoy’s name at the top of the page.  Sometime after the summary 
of McKoy’s safety concerns was written, Hollander rotated the page so that he was writing 
                                                 

23 McKoy’s other concerns are also memorialized in Hollander’s notes. 
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perpendicularly across his earlier notes.  He then wrote a series of purported statements by 
McKoy in quotation marks, each prefaced by a time.  Thus, the “crossed” notes begin “1435 1st 
comt was ‘I know Im going to be fired for this’ … he knew he would be fired for leaving his duty 
post w/o his supervisors approval.”  These crossed notes continue down the page and present a 
time line that has Hollander and Cooper meeting privately at “1455” and returning to the 
community meeting at “1515”.  The notes continue with Santoyo entering Hollander’s office at 
“1615” to inform Hollander that McKoy would be fired and go on with Hollander seeing McKoy in 
the office at “1618” when McKoy said, “I know I will be fired for leaving my post.”  Hollander 
testified that he wrote all but the last three crossed notes “as Mr. McKoy was talking.”  
Manifestly, this cannot be correct because some of the crossed notes at the top of the page 
describe events after McKoy left the office.24   Further, if Hollander was writing McKoy’s safety 
concerns in one direction on the page while McKoy was speaking he could not at the same time 
be writing across the page in a different direction and recording a purported “first comment … 
he knew he would be fired for leaving his duty post.”  The conclusion is inescapable that the 
writing across the page containing the references to McKoy’s leaving his post were written at 
some time after the meeting with McKoy and after Hollander first learned that Respondent was 
charging McKoy with leaving his post.   
 
 After a careful reading of Hollander’s testimony and of his notes, I have concluded that 
Hollander had no actual recollection of when he wrote the crossed items.  I also find that these 
notes are unreliable.  My conclusion is strengthened by the fact that Hollander did not testify 
orally to any statement by McKoy acknowledging that he would be fired for leaving his post until 
that thought was suggested to him in a question posed by Counsel for Respondent.  Thus, I 
have also concluded that Hollander has no actual recollection that McKoy said anything about 
being fired for leaving his post and that his testimony is not credible.   
 
 I do not credit the times noted nor the substance of these crossed notes.  They were put 
down after the fact by a witness who admittedly is easily distracted and loses concentration.  I 
do not believe that such a witness could construct a precise time line with quotations if he wrote 
after the events.  Moreover, the notes written while McKoy was actually speaking do not have 
him making any comment about being fired for leaving his post.  
 

3.  Discharge of James McKoy, Discussion and Conclusions 
 

 The first question to be answered in a discussion of McKoy’s discharge concerns the 
credibility of the witnesses.  One witness had no stake in the outcome of the instant case:    
Joseph Franco is not identified as a Union member and he worked during the strike.  In addition, 
Franco is still employed at Plum Island under the supervision of both Raynes and Primeaux.  
Thus, if he had any desire to shade his testimony he would have an incentive to favor 
Respondent rather than the General Counsel.  Yet Franco’s testimony was consistent with the 
testimony of McKoy rather than that of Raynes and Primeaux.  Franco gave simple, consistent 
testimony and was not shown to have given prior sworn statements that conflicted with his 
testimony at trial.  Franco impressed me as a credible witness who testified forthrightly about his 
recollection, and he freely admitted the one instance where he was not certain of a particular 
detail.  I shall rely on Franco’s testimony. 
 
 James McKoy also testified forthrightly and consistently.  McKoy listened carefully to the 
questions and he answered them precisely.  McKoy was cooperative on cross-examination and 

 
24 Hollander repeated this assertion twice in response to questions by the ALJ, stating that 

the only notes he wrote after McKoy left were timed 16:15, 16:18 and 16:30. 
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his testimony was in accord with the documentary evidence.  I shall rely on the testimony of 
James McKoy. 
 
 As discussed above, I found that Hollander was not an accurate witness. By his own 
admission he is forgetful when distracted and he is easily distracted by interruptions.  As 
discussed above, his testimony about how and when he wrote his notes on June 19 is incredible 
and impossible.  I do not believe that his testimony nor his notation of the time at which various 
conversations  occurred is accurate.  He has McKoy coming into his meeting at 2:30 or 2:35 pm 
and leaving at 2:55; yet Respondent created McKoy’s notice of dismissal at 2:53 pm.  I have 
also discussed above Hollander’s failure to give testimony that is damaging to McKoy until 
prompted to do so by Counsel for the Respondent.  I have further discussed above the fact that 
Hollander’s testimony and his prior sworn statements are inconsistent.  Because I do not find 
that Hollander was an accurate and reliable witness, it follows that I do not credit Hollander that 
McKoy began the conversation by saying he would be fired for leaving his post.  Nor do I credit 
any of the testimony which purported to quote McKoy saying that he deserved to be fired.   
 
 As discussed above, the testimony of Raynes and Primeaux was inconsistent, both with 
their own prior sworn statements and with the documentary evidence.  The credibility of both of 
these witnesses was called into question by their testimony about several crucial elements 
surrounding McKoy’s termination.  First, when both of these witnesses testified in the instant 
trial they were at pains to establish that McKoy was going to be given counseling for “posting” a 
document on the company bulletin board.  Even though General Counsel has not alleged that 
the intended counseling violated the Act, these witnesses gave extensive testimony designed to 
show that the intended discipline was for “posting.”  In fact, the documentary evidence 
beginning with the June 19, 12:47 pm written note of the discipline shows that both Raynes and 
Primeaux were intending to counsel McKoy for distributing material without prior permission.  
The documents convince me that they both gave inaccurate testimony about the discipline.  
Raynes’ July 24 affidavit states that McKoy’s infraction was “distributing printed matter” without 
permission. 
 
 Next, as shown in detail above, both Raynes and Primeaux gave inaccurate testimony 
about what happened when Primeaux encountered McKoy coming out of the side entrance of 
the Administration Building and heading back towards the chiller plant.  At various times prior to 
the instant hearing, both of these witnesses had stated under oath that McKoy was found in the 
lobby of the Administration Building waiting for the bus to take him to the ferry.  This purported 
fact would be much more damaging to McKoy than if he had been found returning to work in the 
chiller plant.  In fact, as Primeaux admitted, he did indeed encounter McKoy returning to the 
chiller plant.   
 
 Both Raynes and Primeaux gave shifting and inconsistent testimony about McKoy’s 
statements to them when he was brought to Raynes’ office by Primeaux.   McKoy’s “attitude”  
was cited by both Raynes and Primeaux as a reason for not asking him how long he had been 
at the meeting with Hollander and Cooper.  Thus Raynes first testified herein that McKoy said, 
“None of your business” when Primeaux told McKoy to tell Raynes where he had been.  Then  
Raynes changed his testimony and said that McKoy had indeed answered that he had been 
with Hollander and Cooper.  Primeaux testified that McKoy was “belligerent” when he 
encountered him leaving the Administration building.  Primeaux gave this as a reason for failing 
to ask McKoy how long he had been in the meeting and away from his work duties.  But Raynes 
did ask McKoy why he was in Hollander’s office and McKoy replied that he did not have to 
reveal this.  If Raynes could ask this question and get a civil answer he could also have asked 
McKoy to tell him what work he had done that afternoon and how long he had been away from 
work.  Furthermore, Primeaux’ affidavit of September 25 clearly shows that Raynes did indeed 
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ask more questions of McKoy.  That affidavit quotes Raynes as asking McKoy why he didn’t 
come talk to him and quotes McKoy as saying that he feared retaliation.  This exchange belies 
the Respondent’s claim that McKoy was too belligerent to be questioned about how long he had 
really been away from the chiller plant and away from his work duties.  I note that Primeaux’ 
testimony before the New York State ALJ also conflicts with his September 25 affidavit.  As 
discussed above Primeaux told the State ALJ that McKoy said he did not have to “talk to” his 
superiors and did not have to tell them where he had been.   
 
 As further evidence of inconsistencies in the testimony of Respondent’s witnesses I note 
that Raynes’ July 24, 2003 affidavit makes no mention of a belligerent attitude on the part of 
McKoy.  In this affidavit, Raynes’ only allusion to the length of time Primeaux could not find 
McKoy is “an hour or so.”  Yet Raynes’ September 9 affidavit says that McKoy could not be 
found for about two hours.    
 
 Many other discrepancies in the testimony of Raynes and Primeaux could be cited 
based on their testimony described at length above.  To give one example, despite 
Respondent’s attempts to describe the chiller plant as a critical location that was subject to 
constant 24-hour monitoring, this record makes it abundantly clear that there was no such 
monitoring.  No one monitored the equipment and recorded readings in the chiller plant  on 
weekends or at night.  With respect to normal working hours, this record shows that Franco and 
McKoy could be occupied elsewhere on Plum Island for hours at a time and they could both 
take lunch and coffee breaks at the same time.  During these periods there was no one in the 
chiller plant and neither Primeaux nor Raynes intimated that discipline should be meted out to 
anyone on these occasions.  The record shows that Franco and McKoy moved around Plum 
Island without telling a supervisor where they were going.  The record shows that Primeaux 
often did not know where his employees were located at a precise moment and he was not 
concerned about this state of affairs.  Primeaux testified that there are times when he does not 
know where a particular employee is for an hour, but this has not been a cause for discipline.   
Primeaux looks at employees’ time sheets every two weeks when they are handed in for payroll.   
 
 Another serious discrepancy concerns the “time line” on June 19.  Both Raynes and 
Primeaux testified that McKoy was not found until 3 pm, thus lengthening the time that he was 
purportedly away from the chiller plant.  But the documentary evidence shows that the 
discharge document was “created” at 2:53 pm; and this was after Raynes had gone to 
Santoyo’s office to leave word and had consulted with Counsel and various corporate 
executives by telephone.  Clearly, Respondent ‘s witnesses were engaged in an exercise to 
make McKoy’s absence from the chiller plant seem longer than it had been.   
 
 I find, based on the testimony of McKoy and Franco and based on the uncontradicted  
admissions of Hollander, Primeaux and Raynes, that the following sequence of events occurred 
on June 19 and 20: 
 
 On June 19, 2003, between 12 noon and 12:25 pm McKoy distributed Union flyers on 
Plum Island raising safety and health issues and urging employees to contact Local 30.  
Primeaux saw McKoy engaged in this activity before 12:30 pm and he so informed Raynes by 
12:30 pm.  At 12:47 pm Primeaux began to write a counseling document to discipline McKoy for 
distributing the flyers.  Santoyo and other employees informed Raynes that Union flyers were 
being distributed.  Santoyo and some of the other employees were upset that Union flyers had 
been given out and Raynes said he would handle it.   
 
 On June 19 McKoy and Franco worked in the chiller plant from 12:30 to shortly before 1 
pm when McKoy went to use the lavatory in the Administration Building.  McKoy returned to the 
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chiller plant in about 10 minutes and worked there with Franco until about 1:50 pm when he 
went back to the Administration Building to attend at 2 pm community meeting chaired by 
Hollander and attended by Cooper.  McKoy asked to speak to them about health and safety 
issues on Plum Island.  McKoy, Hollander and Cooper met in Hollander’s office.  McKoy gave 
them a copy of the Union flyer.  McKoy mentioned the issues detailed above relating to security 
in the labs and on the ferries, manning of the boats, asbestos, and other issues.  McKoy said he 
was afraid of being fired for raising these issues and Hollander said he could speak to him 
without fear for his job.  McKoy left Hollander’s office at 2:20 or 2:25 and headed back to the 
chiller plant.  He encountered Primeaux in the black top area between the Administration 
Building and the chiller plant between 2:25 and 2:30.  Primeaux asked where he had been.  
McKoy replied that he had been with Hollander and an aide to Senator Clinton.   
 
 I find that Primeaux had looked for McKoy after he finished drafting the 12:47 pm 
counseling document.  Primeaux looked in the chiller plant, the power plant and the 
Administration Building.  Primeaux’ recollection of how often he looked in each location and 
when is not reliable. It is clear that Primeaux did not see McKoy between 12:47 pm and about 
2:25 or 2:30 pm.  I note that Primeaux testified that it was possible that in looking through the 
chiller plant and the Administration Building that he could have missed seeing McKoy.  I rely on 
Franco’s testimony that he saw Primeaux in the chiller plant twice, once around 2 pm and once 
about ½ hour later.  Primeaux probably looked in the chiller plant on another occasion and did 
not see either Franco or McKoy.  Primeaux did not inquire where Franco had been nor ask 
about his activities.   
 
 After Primeaux and McKoy met outside the chiller plant they went to Raynes’ office.  
Primeaux told McKoy to tell Raynes where he had been.  McKoy said he had been with 
Hollander and Cooper.  McKoy identified himself as a member of the Union.  Raynes asked 
whether he had permission to attend the meeting.  McKoy replied that he did not think he 
needed permission.  Raynes said that was grounds for immediate dismissal.  McKoy said he did 
not think he had done anything wrong.  Either Raynes or Primeaux asked McKoy, “Why didn’t 
you come to us with this?” and McKoy replied that he feared being dismissed.25  This question 
certainly implies that Raynes and Primeaux had some information about the substance of 
McKoy’s discussion with Hollander and Cooper.  If they did not yet know the exact safety and 
security failings that McKoy had cited they must have known that he was discussing the general 
subject of safety and security that was raised in the Union flyer he had distributed.   
 
 McKoy remained in Raynes’ office while Raynes and Primeaux left.  Raynes conferred 
with Counsel and corporate officials by telephone, and he looked for Santoyo in the latter’s 
office.  Raynes reviewed the corporate policy book and began drafting the notice of termination 
at 2:53 pm.  Raynes informed McKoy that he was being fired.  McKoy’s demeanor was “calm 
and matter of fact.”   
 
 While McKoy was still in Raynes’ office, Santoyo and Hollander appeared.  Hollander 
told Raynes that he could not terminate McKoy because Hollander had “just told him he would 
not get fired.”  Hollander then told McKoy that he had done the right thing but had bent the rules 
by not doing things the right way.  McKoy said he had done nothing wrong.  Hollander asked 
McKoy what he would do in Hollander’s place if a person did the right thing but bent the rules.  
McKoy said he was a “marked man” and no matter what he did they would find a way to 
terminate him.  Hollander told McKoy that “he should consider himself unfired and should return 

 
25 Primeaux’ affidavit says Raynes asked this question but McKoy quotes Primeaux as 

asking the question.   
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to work in the morning and that his fate would be decided by then.”26  Hollander told McKoy that 
they would speak in the morning.  McKoy took the 3:30 ferry off the island in company with 
Franco. 
 
 This exchange further convinces me that Raynes knew that McKoy had been discussing 
safety and security workplace issues with Hollander.   Both Santoyo and Hollander had copies 
of the Union flyer.  Santoyo had earlier that day mentioned to Raynes that McKoy had better not 
be shown to have used a government copier for the Union flyer.  All of Respondent’s witnesses 
took great pains to state that McKoy was not fired for raising safety and security concerns.  
Hollander’s comment to Raynes that he had promised McKoy he would not be fired makes 
sense only in the context of an employee raising safety and security concerns.  I am convinced 
that when a supervisor asked McKoy why he had not come to them first and when Hollander 
told Raynes of his promise it was very clear to Respondent that McKoy had been discussing the 
safety and security issues in the Union flyer with Hollander and Cooper.   
 
 Neither Raynes nor Primeaux testified that they would have denied McKoy permission to 
attend the meeting.  In fact, Hollander testified that he told McKoy that it was proper for him to 
raise the issues that concerned him.   
 
 After McKoy left to go home Raynes conferred with Homeland Security officials who told 
him that it was up to the NFS as the contractor to discipline its own employees.    
 
 On June 20 McKoy took the ferry to work.  At Plum Island not permitted to take the bus 
with other employees.  He was escorted by an armed guard and subjected to a body search.  
No justification for this action has been asserted by Respondent.  Then McKoy was taken to 
Raynes’ office where Primeaux gave him the June 20 letter of termination quoted above.   
 
 I find that Respondent had anti-Union animus and that it terminated McKoy because he 
was a member of the Union and engaged in activities in support of the Union.  These activities 
were distributing a Union flyer which raised safety and security concerns and urged employees 
to contact the Union, and speaking to Hollander and Cooper about these same safety and 
security concerns.  I find that the fact that McKoy was away from the chiller plant for a time 
when Respondent could not locate McKoy was a pretext for his discharge.  Even if this were not 
a pretext, Respondent has not shown that it would have discharged McKoy for being away from 
the chiller plant from 1:50 to 2:35 pm if he had not been a member of the Union and engaged in 
Union activities.  Thus, I find that Respondent violated Section 8 (a) (3) of the Act by discharging 
McKoy.  The basis for this finding is as follows:  
 
 Respondent was unaware that McKoy was a Union member until June 19.  On that day, 
as soon as Respondent became aware that McKoy belonged to the Union, Respondent 
admittedly intended to discipline McKoy for distributing Union flyers in various areas of Plum 
Island.  Respondent’s witnesses gave shifting and inconsistent and untruthful testimony with 
respect to this incident.  Also on the same day that Respondent learned of McKoy’s support for 
the Union, Respondent decided to discharge him on the pretext that he had been away from the 
chiller plant for a period of time which Respondent variously gave as one hour or two hours.  
Again, Respondent’s witnesses gave shifting and inconsistent testimony about this incident; the 
witnesses even provided untruthful statements that McKoy was found preparing to leave the 
island at 3 pm.  Primeaux testified that he did not consider it a dischargeable offense if he could 
not find an employee for an hour.  Primeaux did not know where Franco was on July 19 from at 

 
26 This is a quotation from Raynes’ July 24, 2003 affidavit. 
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least 2 pm to well after 2:45 pm.  Yet Primeaux testified that he was not concerned about 
Franco and he did not follow up on his absence or discipline him for being away from the chiller 
plant.  To this day, apparently, Primeaux has not investigated where Franco was during that 
period and he does not know whether he was working or loafing away from his work area 
without supervisory permission.   The only exception to this rule of not caring what an employee 
is doing for an hour was the case of McKoy, a known Union member and activist.  Indeed, 
Respondent determined to fire McKoy the moment it learned that he had been talking to 
Hollander and Cooper without asking them how long he had been with them.  Contrary to 
Respondent’s own written rules it did not conduct a thorough investigation before determining to 
discharge McKoy: it never asked Franco or McKoy how long the latter had actually been away 
from the chiller plant.  In the case of McElroy, who was found to have falsified his timesheets on 
two separate occasions and who left the island without informing his superiors, Respondent 
conducted a weeklong investigation before firing him.  Further, the first time McElroy was found 
to have fraudulently recorded time worked he was counseled but not discharged.  Thus, I find 
that Respondent’s citation of a rule against leaving one’s work area is a pretext used to justify 
McKoy’s discharge for Union activities.  Even if I had not found that Respondent seized upon a 
pretext to discharge McKoy, I find that Respondent would not have discharged McKoy but for 
the fact that that he engaged in Union activities.  As discussed above,  Respondent counseled 
McElroy for falsifying his time sheet the first time this occurred.  Although the Respondent’s 
policies include “falsifying company records including timecards” as a cause for “Immediate 
Discharge”, McElroy was merely counseled the first time he committed this offense.  Moreover, 
McElroy’s offense was more egregious than that of McKoy.  McKoy was not performing his 
duties from about 1:50 to 2:30 pm.  During this time, he was entitled to take a 15 minute coffee 
break.  Thus, at worst, McKoy did not engage in work for 25 minutes during the day when 
Respondent expected that he was attending to his duties.  But McElroy had actually claimed 
credit for being on the Island and working at times when he was not on the Island.  McKoy did 
not engage in this type of fraudulent behavior.  Respondent has not shown why it did not 
similarly counsel McKoy the first time it found that he was away from his assigned duties without 
supervisory permission.  This is especially significant in light of the fact that Primeaux affirmed 
that he had always considered McKoy one of his best employees and still considered him so at 
the instant hearing.  Wright Line, 251 NLRB 1083 (1980), enf’d 662 F.2d 899 (1st Cir. 1981), cert 
denied, 455 U.S. 989 (1982); Toll Manufacturing Co., 341 NLRB No 115 (2004).   
 
 I note that Respondent’s witnesses kept referring to the fact that McKoy was discharged 
on June 19, 2003.  This is not accurate.  On June 19 Raynes told McKoy that he was being 
discharged but then Hollander told McKoy that the discharge was rescinded.  McKoy was told to 
report the next day when his fate would be decided.  On that day, June 20, 2003, McKoy was 
given a letter of termination dated June 20, 2003.  By the time Respondent discharged McKoy 
on June 20 Respondent not only knew that Respondent was a Union member and had 
distributed Union flyers urging employees to contact the Union concerning safety and security 
issues but it also knew that he had met with Hollander and Cooper and had discussed safety 
and security issues with them.   
 

C.  Failure to Recall Former Strikers 
 
 It has long been established that economic strikers who make an unconditional 
application for reinstatement are entitled to full reinstatement to fill positions left by the departure 
of permanent replacements.  Unless the employer shows a legitimate and substantial business 
justification for failing to offer reinstatement to a striker the failure to make such an offer is an 
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unfair labor practice without regard to intent or anti-union animus.27  NLRB v. Fleetwood Trailer 
Co., 389 U.S. 375 (1965); NLRB v. Great Dane Trailers, 388 U.S. 26, (1967); Laidlaw Corp., 
171 NLRB 1366 (1968), enf’d. 414 F. 2d 99 (7th Cir. 1969), cert denied 397 U.S. 920 (1970).   
The striker is entitled to reinstatement to his or her former job or to a substantially equivalent 
job.  MCC Pacific Valves, 244 NLRB 931 (1979).   
 

1.  Francis Occhiogrosso 
 
 Francis Occhiogrosso testified that he worked for the contractor on Plum Island 
beginning in June 1999.  He was a trade’s helper/laborer.  Occhiogrosso had “a hundred” 
duties.  He hauled nitrogen tanks and other cargo off the boats, he handled animals, he 
performed building repairs, he handled biologicals, he did landscaping work and cut the grass, 
he hauled animal feed, he emptied air locks, he decontaminated trucks, he emptied ashes out of 
the decontamination area, he did laundry.  He also assisted plumbers, electricians, carpenters, 
painters and masons.  Occhiogrosso was a member of Local 30 who participated in the strike 
and he was ready to go back to work after the Union’s unconditional offer to return in March 
2003.  The General Counsel asserts that Occhiogrosso should have been returned to a laborer/ 
escort position a position which is substantially equivalent to the laborer position.     
 
 Raynes testified that Respondent’s contract with the USDA did not refer to a position 
titled “escort”.  When Plum Island was subject to increased security a rule was established that 
workers going into the containment area had to have an “LBI”, or limited background 
investigation.  As a result, Respondent took employees from the labs who had an LBI and 
assigned them to watch employees of subcontractors at work inside the containment area.  The 
employees who were thus diverted from their regular duties fell behind in their work and 
Respondent discussed establishing a new “laborer/escort” position for employees with an LBI.  
Respondent planned that the new employee would do laborer work when not performing escort 
work.  Respondent searched for retirees with an LBI but it could not find anyone willing to work 
over 30 hours per week.  So Respondent sent a notice of recall dated May 7, 2003 offering the  
laborer/escort position to Deborah Hopkins who had previously worked as a laborer cleaning 
glassware.  Hopkins did not accept the opportunity to return to Respondent’s employ.  The 
Respondent ran an ad which read as follows on August 14, 2003: 
 

SECURITY WORK WATCH: F/T position for individual to provide security escort to 
workers in bio-containment facility.  Must be able to pass drug/alcohol test and obtain 
security clearance with USDA.   

 
 According to Raynes the USDA contract officer, Dennis Foley, said that the head of 
security had directed that former strikers could not be used as escorts.  Raynes identified the 
head of security as “Mr. Roth” in Washington, D.C.  Respondent abandoned the laborer/escort 
idea and resumed using existing employees with an LBI to watch workers in the containment 
area.  Raynes said that if the position of laborer/escort had in fact been created anyone hired to 
fill the position would have to possess an LBI.  Raynes testified, “I don’t have a reason why 
[Occhiogrosso] wasn’t offered that position.”  Raynes stated that he did not know whether 
Occhiogrosso has an LBI.  Raynes stated that it takes one year to obtain an LBI.  It is 
Respondent’s burden to prove that Occhiogrosso is not qualified for the position: in this case 
that means it is Respondent’s burden to show that he does not have an LBI.  Further, I note that 
this information would be in the possession of Respondent.28   

 

  Continued 

27 The employer bears the burden of proof. 
28 Jennifer Gross, the L.B.&B. Human Resources Director testified that she maintains the 



 
 JD(NY)-36-04 
 
 
 
 
 
 5 
 
 
 
 
10 
 
 
 
 
15 
 
 
 
 
20 
 
 
 
 
25 
 
 
 
 
30 
 
 
 
 
35 
 
 
 
 
40 
 
 
 
 
45 
 
 
 
 
50 

 26

_________________________ 

 
 Respondent did not call Foley or Roth to testify about the use of former strikers as 
escorts.  Respondent did not offer any documentation of the purported directive that former 
strikers could not be used as escorts.  Respondent did not offer any testimony as to the date of 
this purported directive relating to escorts.  For aught that appears in the record the 
laborer/escort position was open and available for a long time after Hopkins declined it.  At the 
very least it was open on August 14 when Respondent advertised for an employee to fill this 
position.  Respondent did not offer any testimony showing why the security of Plum Island 
would be compromised by recalling a former striker to a position with Respondent.  Respondent 
is in possession of many written directives relating to the security and staffing of Plum Island 
and the failure to provide more than hearsay testimony about the laborer/escort position is 
significant.  Certainly the record is devoid of evidence that Occhiogrosso was anything but a 
satisfactory and dedicated employee.  As Raynes testified, Respondent has no reason why the 
position was not offered to Occhiogrosso.  Although Raynes suggested that if Occhiogrosso did 
not have an LBI it would take him one year to obtain it, Respondent advertised on August 14, 
2003 for someone who could obtain clearance with the USDA.  If it really took one year to get 
the clearance Respondent would have advertised for someone who already possessed the LBI.   
 
 Respondent’s brief argues that the laborer position held by Occhiogrosso and the new 
laborer/escort positions were not substantially equivalent.  First, I note that Raynes did not 
testify to this effect.  In fact, Raynes said the position was offered to Hopkins, another laborer.  
Second, Raynes emphasized that when the proposed laborer/escort employee was not acting 
as an escort that employee would be fulfilling laborer duties.  Third, Raynes said he had no 
reason why the position was not offered to Occhiogrosso.  Thus, Respondent’s own witness did 
not assert that Occhiogrosso was unqualified for the position.   
 
 I have found above that Raynes was not a reliable witness and the lack of specificity in 
his testimony about the laborer/escort position does not inspire confidence.  I do not credit 
Raynes concerning the failure to continue the laborer/escort position after it was declined by 
Hopkins.  The lack of documentation in a case replete with documentary evidence of orders 
from the government is significant.  I find that the record does not reliably establish why after 
Hopkins declined the recall offer the position was not offered to Occhiogrosso.  I shall therefore 
rely on Raynes’ admission that he has no reason why the job was not offered to Occhiogrosso. I 
find that Respondent violated Section 8 (a) (3) of the Act by failing to recall Occhiogrosso.  
 

2.  Charles Bumble 
 
 Charles Bumble began work for Respondent in February 2001 as an Ordinary Seaman.  
His duties were to load and unload passengers, mail and freight and to transport passengers 
from the vessel to the Administration Building on Plum Island.  He assisted with the general 
safety, cleanliness and maintenance of the vessel.  Bumble testified that L.B.&B. employed 
persons in the title of Ordinary Seaman and Ablebodied Seaman.  The job duties of employees 
in both of these titles while working for Respondent were identical, but there was a $6 
differential in pay under the collective bargaining agreement.  Employees in the title Ablebodied 
Seaman earned more than those in the title Ordinary Seaman.  Bumble testified that pursuant to 
requirements for licensure by the United States Coast Guard there are differences in the 
attainments of an Ordinary Seaman and an Ablebodied Seaman.  To be recognized by the 
Coast Guard as an Ordinary Seaman one must have fingerprints and a picture taken, and one 

Respondent’s personnel files.  She testified that Occhiogrosso was not offered the 
laborer/escort position.  She gave no reason and no details.   
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must have a drug test on file.29  To obtain an Ablebodied Seaman card from the Coast Guard 
one must have served on a vessel at least 4 hours per day for 360 days, one must pass 
proficiency exams in various subjects and one must undergo a background check.30

 
 Bumble is a member of Local 30.  He was on strike and manning the picket line.  Bumble 
wanted to return to work after the Union’s unconditional offer but he has never been recalled to 
work by Respondent.  Bumble testified that he has never resigned from his job with 
Respondent.  Bumble stated that he never told anyone at Respondent he would not be returning 
and he never told Patty Browne that he was resigning.   
 
 On May 22, 2003 Bumble saw an ad in the “Suffolk Times” for an Ordinary Seaman 
position with Respondent.  He called the telephone number for Plum Island and he spoke to 
Browne in Personnel.  According to Bumble’s sworn testimony he told her he wished to return to 
work.  Browne told Bumble that she “assumed” he had resigned.  Bumble replied that he had 
not resigned.  Then Bumble asked Browne whether his standing on the preferential hiring list 
would be affected.  Browne replied that it should not affect his standing on the list and that his 
name would go on the list and he would be notified.  Browne was not called to testify herein.   
 
 Bumble testified that sometime before the strike began he had requested two days of 
accrued vacation to be paid.  This was the only vacation pay he requested.  While Bumble was 
on strike in December 2002 or January 2003 a guard handed an envelope addressed to Bumble  
through the picket line.  When Bumble reached home and opened the envelope he saw that it 
contained a check for vacation pay.  Bumble was surprised to get a check because he had not 
asked for his vacation pay.  On cross-examination by Counsel for Respondent Bumble 
acknowledged that one could assume employment was terminated when vacation pay was 
given to an employee.   
 
 Jennifer Gross, the Human Resources Director for L.B.&B., testified that Respondent 
offered the position of Ordinary Seaman to Michael Van Wyck with a starting date of June 20, 
2003.  He accepted the offer.  Gross testified that she did not offer the position to Bumble 
because she had information that he had resigned in December.  Gross did not produce any 
documentary evidence to show that Bumble had resigned, either in letter, memo or payroll form.  
Raynes, who began working for Respondent in April 2003, testified that he did not know 
Bumble.  He testified that Bumble resigned in December 2002.  When asked how he knew this 
Raynes stated that Bumble had turned in his security badge and had resigned in person to the 
then project manager.  Raynes did not know the date that Bumble turned in the badge.  He said 
he heard about Raynes’ resignation from “the HR department … it probably came through Patty 
Browne.”  Although Raynes stated that he saw a file indicating that Bumble had been paid 
accrued vacation and that his security had been revoked because he turned in his badge, he 
said there was no letter of resignation and no memo from anyone in the file, including Browne, 
that Bumble had resigned.  Respondent did not produce the purported file described by 
Raynes.31   
 

 
29 After fulfilling these requirements a person obtains a Sea Card, the document held by an 

Ordinary Seaman. 
30 Bumble’s Ablebodied Seaman application was pending with the Coast Guard at the time 

he testified herein. 
      31Respondent introduced into evidence a letter dated March 4, 2003 from former employee 
Jack Seves stating that that he had obtained a new job and was resigning his employment with 
Respondent.  Seves asked that his accumulated vacation pay be sent to him.   
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 I observed that Bumble testified forthrightly and in a confident manner.  He was 
cooperative on cross-examination.  I shall rely on Bumble’s testimony.  I find that Bumble 
telephoned Browne and asked for a job as an Ordinary Seaman.  I find that Bumble told Browne 
that he had not resigned, and I credit Bumble’s uncontradicted testimony that Browne told him it 
should not affect his standing on the preferential hiring list that she had previously assumed that 
he had resigned.  I credit Bumble that Browne assured him that he would hear from 
Respondent.  It is clear that Respondent has no letter, memo or other documentary evidence 
that Bumble resigned his employment.  If this evidence were in Respondent’s possession then it 
would have been produced.  I have found above that Raynes is not a reliable witness.  Although 
Raynes, who was not present when the events occurred, testified that Bumble had resigned 
verbally and turned in his badge, this is hearsay of the most obvious kind.  Respondent did not 
produce the witnesses who could testify to the turning in of the badge or the oral resignation.  
Thus, I find that Bumble, a striker who had not resigned from Respondent’s employ, should 
have been recalled to his former position of Ordinary Seaman.  Respondent violated Section 8 
(a) (3) of the Act by failing to recall Bumble. 
 

3.  Arthur Siemerling 
 
 Arthur Siemerling testified that he had once worked part time as a plumber for Burns and 
Ray, a predecessor Plum Island contractor to Respondent.  When he quit this employment he 
was told that he should come back to work when he was available.  Siemerling has a Sea Card 
issued by the Coast Guard.  He does not hold Coast Guard Ablebodied Seaman certification.  
Siemerling has sailed on military ships and he was on duty in the Persian Gulf War.   
 
 Siemerling returned to work on Plum Island in 1995 when he was hired by 
Transportation Manager David Henry.32  Siemerling testified that Henry hired him at the 
Ablebodied Seaman rate rather than the lower Ordinary Seaman rate because he had many 
years of experience and he had sailed transglobally.33  Siemerling worked for seven years, 
embarking daily from Orient Point, until he went out on strike.  His duties included starting up 
the ferry, loading cargo and passengers, checking ID badges, assisting in the wheel house and 
maintaining the vessel.  Siemerling testified that at Plum Island there is no difference in the 
duties performed by employees paid at the level of Ordinary Seaman and Ablebodied Seaman.   
 
 Siemerling testified that he was on strike with the Union and that he was willing to return 
to work although he was never recalled by Respondent.   
 
 Siemerling testified in a forthright manner and he was cooperative on cross-examination.  
Siemerling’s testimony was uncontradicted on the record.  I shall rely on Siemerling’s testimony.   
 
 The record shows that Respondent hired the following new employees to work in the 
position of Ordinary Seaman at a rate of $14.02 per hour: Timothy Hermance to start work on 
May 27, 2003, Michael Van Wyck to start on June 20, 2003,  and Christine Brown to begin work 
on July 16, 2003.   
 
 Raynes, who is a graduate of the U.S. Merchant Marine Academy, testified that before 
the strike Respondent staffed its boats with a Master and one Ablebodied Seaman and one 

 
32 Henry was not called to testify herein. 

      33The collective-bargaining agreement shows that as of October 1, 2000 the Ablebodied 
Seaman was paid an hourly rate of $17.58 and the Ordinary Seaman was paid the rate of 
$12.64.   
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Ordinary Seaman.  On May 19, 2003 Raynes received a letter from Dennis Foley, the USDA 
Administrative Contracting Officer stationed on Plum Island.  The letter stated that there was “a 
potential overrun in marine labor”.  The letter said that, “To help control these costs … we 
should only incur costs for Masters and ordinary Seaman on this contract.”34  Raynes did not 
give any information whether during the strike and before May 19 Respondent had continued to 
employ Ablebodied Seamen.  Foley’s letter seems to suggest that there were still Ablebodied 
Seamen on the payroll.   
 
 When Respondent began recalling striking employees, Raynes testified, he did not offer 
an open Ordinary Seaman position to an unrecalled Ablebodied Seaman.  However, upon the 
direction of Counsel for Respondent, he then offered positions as an Ordinary Seaman to the 
following employees who had been paid at the Ablebodied Seaman rate before the strike: John 
Eberhardt, Bernard Patinaude, Albert Letavec.35   Raynes testified that although the Coast 
Guard recognizes the Ordinary Seaman title as a “walk-on” position, it is Respondent’s practice 
to require some experience in the Ordinary Seaman job because it is necessary to have a 
person who knows how to handle ropes and lines.  Raynes said that an employee who is an 
Ablebodied Seaman can perform the Ordinary Seaman work for Respondent.36  Respondent 
offered no testimony or evidence to show why Siemerling was not recalled.37  Raynes did not 
discuss Siemerling in his testimony.  Raynes stated that when deciding on which employees to 
recall he had not consulted with Transportation Director Henry, he only consulted with “Human 
Resources”.  Raynes testified that in deciding which employees to recall he only checked to see 
what an employee’s job title was; he did not look in the personnel file to check the employee’s 
qualifications.   
 
 As noted above, I do not find that Raynes is a reliable witness.  Furthermore, Raynes 
was hired in April 2003 and has far less time on the island than the employee witnesses who 
testified in the hearing.  Certainly, it would have been more helpful to hear what Henry had to 
say about manning practices and the mechanics of the recall procedure.  
 
 The testimony of Bernard Patenaude, discussed below, also confirms that the normal 
duties of an Ordinary Seaman and an Ablebodied Seaman working at Plum Island for 
Respondent are the same duties.   
 
 I find, based on the testimony of Siemerling, Bumble and Patenaude, that the U.S. Coast 
Guard will issue a Sea Card to a person upon the taking of a picture and fingerprints and 
submission of a drug test.  This qualifies the holder of the Sea Card as an Ordinary Seaman.  
The U.S. Coast Guard will issue an Ablebodied Seaman ticket to a person who has performed 
duties on a vessel at least 4 hours per day for 360 days, who has passed certain proficiency 
exams and who has undergone a background check.   
 
 I find, based on the testimony of Siemerling, Bumble and Patenaude, that there is no 
difference in the duties assigned to employees in the titles Ordinary Seaman and Ablebodied 
Seaman by the Respondent at Plum Island.  I find that the two titles are used to provide different 
levels of pay to employees who are performing the same work.  It is clear that Respondent has 

 
34 Foley did not testify herein. 
35 Of these three, only Letavec accepted the recall. 
36 Raynes did testify that there was a difference in the skills of an Ablebodied Seaman and 

an Ordinary Seaman, but this was in the context of Coast Guard requirements and not 
specifically directed to practices in manning the boats at Plum Island. 

37 I am unable to find a reference to Siemerling in Respondent’s Brief. 
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employed people holding only an Ordinary Seaman card from the Coast Guard and has paid 
them at the rate of an Ablebodied Seaman based on skill and experience.   
 
 Respondent’s Brief argues generally that there are differences between an Ablebodied 
Seaman and an Ordinary Seaman.  As discussed above, this is true as far as the Coast Guard 
requirements are concerned.  But this is patently untrue as far as the practice at Plum Island 
goes where the evidence shows that employees working in each of these titles perform the 
same duties.  At Plum Island employees who held only the Ordinary Seaman Coast Guard sea 
card were titled and paid by Respondent as Ablebodied Seaman.  Thus, there is no connection 
between the qualifications and licensure as recognized by the Coast Guard and the duties as 
actually performed by Respondent’s employees.  For purposes of this Respondent the duties of 
employees paid under the collective bargaining agreement at the Ordinary Seaman rate and the 
Ablebodied Seaman rate are substantially equivalent: indeed, they are the same.   The only 
difference between the two titles is the pay attached to each title.   
 
 Respondent’s Brief suggests that this pay differential shows that the two jobs are not 
substantially equivalent.  However, pay differential alone is not sufficient to render two jobs not 
substantially equivalent.  In New Era Electric Coop., 217 NLRB 477 (1975), cited by the 
Respondent, the Board found that two positions were not substantially equivalent where the 
employee with the higher pay had different duties, drove a truck, had an assistant and was on 
call for 24 hours.  The lower paid title did not have these attributes and, unlike the higher paid 
title, had little or no overtime opportunities.  Respondent’s brief also suggests that it need not 
recall someone previously employed as an Ablebodied Seaman to an Ordinary Seaman position 
because the ticket holder would be overqualified.  In Oregon Steel Mills, 291 NLRB 185, 192 
(1998), cited by Respondent, the Board affirmed a finding that a striking “chemist” need not 
have been recalled to a “lab test report clerk” position.  The ALJ said the striker was 
overqualified in that he was a professional and the open job was a clerical position.  The clerical 
position described in the decision required  “typing skills”.  Although the requirements for a 
chemist were not set forth, I assume that at least a baccalaureate degree was required.  Again, 
Respondent has not shown that there is any difference in the actual duties and actual skills 
required of its employees in the Ablebodied Seaman and Ordinary Seaman titles.  There may 
be a difference in Coast Guard credentials but that difference was not recognized in hiring and 
in the actual practice on the job.  That the formal credentials were not related to the title in which 
the employee was hired is illustrated by the testimony of Siemerling.  Finally, in Rose Printing 
Co., 304 NLRB 1076, 1077 (1991), cited by Respondent, the Board held that strikers are not 
entitled to be recalled to any jobs for which they are qualified, strikers are only entitled to be 
recalled to substantially equivalent jobs.  Here, the evidence shows that Respondent’s practice 
with respect to hiring and assigning job duties to the two titles at issue makes the positions 
substantially equivalent.   
 
 I find that respondent violated Section 8 (a) (3) of the Act by failing to recall Siemerling to 
an open position as an Ordinary Seaman. 
 

4.  Ferry Boat Starting Point 
 
 Before the strike at least one boat was docked overnight in Old Saybrook and began its 
run from the Connecticut shore.  This enabled the crew members to begin their work day in 
Connecticut.  At the time of the hearing the first boat from Connecticut left at 6:15 am.  The last 
boat from Plum Island to Connecticut departed at 10 pm.  Before the strike the first boat from 
Orient Point to Plum Island was at 5:30 am.  At the time of the hearing the first boat left Orient 
Point at 5:15 am.   This boat dropped a crew on Plum Island and proceeded to Connecticut. The 
last boat from Plum Island to Orient Point departed at 11:30 pm. The boats are manned by 
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employees in two shifts.    
 
 Raynes testified generally that after the strike Respondent did not keep a boat overnight 
in Connecticut and that Respondent tried to hire employees who would be available first thing in 
Orient Point.  However, Raynes also acknowledged that Respondent employs crew members 
who reside in Connecticut.  Ken Zeldon, Chris Mitchell, and Rich Chalaki are Connecticut 
residents employed in the title Ordinary Seaman.  They get on the boat in Connecticut at 6:15 
am and return at 4:15 pm.  A Master identified only as “Charles” resides in Connecticut as well.  
Furthermore, Transportation Director Henry resides in Connecticut and he ran the boats during 
the strike and for a period following the strike.   
 
 Respondent did not provide any testimony to show why a boat is no longer kept in 
Connecticut overnight so that ferry crew members who reside there may have access to the 
earliest boat.  Raynes began work long after the Respondent ceased docking a boat in 
Connecticut overnight.  Transportation Manager Henry did not testify herein about why this 
decision was made and who made it.  The record is therefore devoid of any competent evidence 
as to a legitimate and substantial business reason for making this change.  As will be seen 
below, this change had an adverse effect on the recall rights of striking employees as 
implemented by Respondent.   
 

5.  Arthur Kerr 
 
 Arthur Kerr testified that he worked for Respondent as an Ordinary Seaman and Relief 
Captain from January 26, 2001 to August 14, 2002.38  Kerr testified that he holds the following 
licenses from the Coast Guard: Ablebodied Seaman, 500 ton Mates license and 150 ton 
Masters license.  Kerr lives in Norwich, Connecticut.  When he was performing Ordinary 
Seaman duties he would get the boat ready to sail from Old Saybrook, check the oils and fluids 
and see to the cleanliness of the boat.  Kerr was responsible for safety on the vessel and for 
checking the ID cards of passengers as they boarded.  At Plum Island Kerr tied up the vessel, 
supervised the unloading and drove the passengers to the buildings on the island.  Kerr worked 
the 7:30 am to 5:30 pm shift.  Kerr testified that he was a regular part-time Master for 
Respondent.  Once or twice a month he operated a vessel when the full-time Master was 
absent due to vacation or sick leave.  On these occasions he completed the four to six daily 
scheduled runs. 
 
 Kerr, a member of Local 30, went out on strike.  While on strike, Kerr supported himself 
with two jobs.  He worked part time as a master for Camelot Cruise Lines on the Connecticut 
River.  Kerr was paid $75 per three hour trip.  Kerr also had a job for a company called Cross 
Sound Ferry as an Able Bodied Seaman on the regular run from New London to Orient Point.   
He was paid $10.77 per hour.  The schedule for this ferry is issued once a month.  Once the 
schedule comes out the employees with scheduled runs are responsible to fulfill their 
obligations.   
 
 Kerr received a recall letter from Respondent dated May 7, 2003.  The letter, signed by 
Raynes, offered Kerr a full time Ordinary Seaman position.  It stated that Kerr must contact 
Patty Browne within five working days of delivery of the letter.  The letter continued as follows: 
 

 
38 The formal title for the captain of a ship is “Master”.  This is the title employed by the 

Coast Guard.  The evidence shows that the Master commands the ship, is responsible for 
everything on the ship and that all the crew members work for him or her.   
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You must also complete two pre-employment drug tests … as well as return the release 
authorization form within 2 days of receipt of this letter.  The authorization form must be 
faxed to Patty Browne.…  A return to work date will be established by the Company 
upon successful completion of the drug/alcohol test and criminal background check.  
Failure to respond within the time frame outlined above will be considered as a voluntary 
resignation of employment…. 

 
 Kerr testified that after he received the recall letter, “I faxed Patty Browne the security 
clearance and I did the drug test and I talked with Patty Browne and told her that I needed two 
weeks from my present employer.”  Kerr repeated that within five days of receiving the letter he 
spoke to Browne by telephone stating that he wished to return to work and that he had to give 
two weeks notice to his current employer.39  Browne told Kerr that he had to telephone her 
within a short time because she needed a date when he would report for work.  Kerr said, “I am 
calling you now.”  Kerr, who was speaking to Browne from aboard ship, did not have a calendar 
before him.  He informed told Browne that he would give notice and that he would report “two 
weeks from today.”  Browne said, “OK.”  Kerr recalled the start date they agreed upon was 
about May 21.  Kerr testified that he telephoned Browne again in a few days.  Browne told Kerr 
that he had exceeded the time limit and that he had been passed over.40   
 
 I note that the excerpts of Kerr’s testimony given in Respondent’s Brief are misleading 
and incomplete.  In addition, and unfortunately, the reporting service in the instant case has not 
provided a good record despite two tries.  However, I observed Kerr very carefully while he 
testified and despite the omissions and mistakes in the record I am confident that my summary 
of his testimony is accurate.   
 
 Kerr testified that when he spoke to Browne he asked for a position that originated from 
Old Saybrook but Browne told him that Respondent no longer docked its ferries there and she 
could only offer him a position out of Orient Point.  Kerr told Browne that he would accept the 
position.  Although Kerr lives in Connecticut he had friends in Orient Point and he could stay 
overnight with them.  Kerr had also thought of moving to Orient Point.  He had not done 
anything “active” about making the move.41   
 
 On cross-examination Kerr agreed with Counsel for Respondent that it would take many 
hours for him to drive from Connecticut to the East End of Long Island.  The way to get from his 
home to Orient Point is by boat.  Kerr emphasized, “I wanted to get back on the island.”  He 
would have made the appropriate arrangements for a full-time position.   
 
 I note that Respondent employs Connecticut residents to man its boats.  As stated 
above, Zelden, Mitchell and Chalaki are employed in the title Ordinary Seaman.  Further, 
Raynes testified that a Master named “Charles” resides in Connecticut.   
 
 Kerr testified that he would have accepted either a full-time Ordinary Seaman or a full-
time Master position.  Kerr asked Browne about the open Master’s position.  Browne told Kerr 
that Respondent wanted someone from New York for the Master’s position and that 
Respondent would not give the Master’s position to Kerr.  Kerr testified that during the strike 

 
      39Kerr testified that it is common courtesy to give two weeks notice to an employer.   

40 Kerr testified that he gave notice and gave up his job with Cross Sound Ferry, but that he 
was then able to go back to work for them but only on a reduced basis.   

41 I reject the notion that in addition to giving up his job Kerr should have immediately sold 
his house to prove that he was serious about working for Respondent.   



 
 JD(NY)-36-04 
 
 
 
 
 
 5 
 
 
 
 
10 
 
 
 
 
15 
 
 
 
 
20 
 
 
 
 
25 
 
 
 
 
30 
 
 
 
 
35 
 
 
 
 
40 
 
 
 
 
45 
 
 
 
 
50 

 33

                                                

Transportation Manager Henry had operated the boats.  Henry lives in New London, 
Connecticut.  About 35 or 40 scientists commute to Plum Island from Connecticut.  Raynes is a 
Connecticut resident as well.  
 
 As I observed Kerr testifying I formed the impression that he was an exceptionally 
truthful and guileless witness.  Kerr told the truth without first stopping to consider whether the 
answer was favorable to one side or another.  Kerr was cooperative on cross-examination and 
willingly answered all questions put to him, even when those questions were confusing and 
unclear.  I shall credit Kerr’s testimony.   
 
 The General Counsel asserts that Kerr should have been given a job as an Ordinary 
Seaman or as a Master, a position for which he was qualified and which he had performed once 
or twice a month while he worked for Respondent.   
 
 Raynes testified that Respondent recalled Kerr but that he never made a commitment 
and he did not return his background check information timely and he did not have the blood 
test done within the two-day time period specified.  Raynes acknowledged that Kerr had 
telephoned Browne within the five-day time limit.  As set forth in great detail above, I have found 
that Raynes is not a credible witness.   
 
 Browne did not testify herein and Kerr’s testimony that he fulfilled all the requirements of 
the recall letter are therefore uncontradicted.  Although Raynes testified generally that Kerr did 
not send in his forms on time, Raynes is not the keeper of the records and he is not the person 
to whom the forms were to have been sent.  Raynes did not produce any memoranda or files 
that would show how Raynes obtained the information that Kerr was not timely in his 
submissions.42  In short, Raynes’ testimony about Kerr’s purported untimeliness was arrant 
hearsay and I shall disregard it.  Furthermore, Jennifer Gross testified that she is Director of 
Human Resources for L.B.&B. “which is where we maintain records.”  Gross testified that 
Respondent offered Kerr an Ordinary Seaman position.  She did not offer any documentary 
support for the proposition that Kerr was untimely in submitting the forms for the recall process.  
Significantly, Gross did not testify that Kerr was indeed untimely: she said absolutely nothing 
about his recall procedure.  It would have been the work of a moment for Gross to produce the 
records in her custody to confirm Raynes’ hearsay testimony, but she did not do so.  I therefore 
draw the permissible inference that Respondent’s records do not support its arguments herein.   
 
 Gross also stated that Respondent did not offer the position of full-time Master to Kerr.  
A position as full-time Master was offered to Phillip Karlin who began working  September 15, 
2003. 
 
 I note that, as set forth above, on May 22, 2003 Respondent placed an advertisement for 
Ordinary Seaman.  This would have been around the date Kerr said he would start work and 
just days after Kerr spoke to Browne when she informed him he had been passed over and Kerr 
told her that he had given notice to his employer.  The record shows further that Respondent 
hired as an Ordinary Seaman Timothy Hermance on May 27, 2003, Michael Van Wyck on June 
20, 2003 and Christine Browne on July 16, 2003.    

 
42 The only way that Respondent itself could have ascertained that Kerr’s forms were not 

received timely was to look at the forms for receipt stamps or to look on some other record 
maintained to show when forms are received.  If this information did not exist then Raynes’ 
testimony was patently false.  If the information did in fact exist then the failure to produce it 
leads me to conclude that it would not have paralleled Raynes’ testimony. 
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 Raynes admitted that Kerr telephoned Browne within the five-day time limit.  I find that 
Kerr timely completed the requirements for his recall dated May 7, 2003 and that when Browne 
informed Kerr that he had been passed over Respondent violated Section 8 (a) (3) of the Act. 
 
 Raynes testified that management personnel David Henry and Steven Jester continued 
to operate the ferries after the Union’s unconditional offer to return to work on March 21, 2003.43  
Raynes stated that the first recall letter for a Master position did not go out until May 15, 2003.44  
He did not explain why Respondent waited two months to recall strikers to this position.  The 
record shows that Respondent placed ads in various media for the Master position on May 18, 
June 15 and August 14. 2003.  In addition, an ad was posted on the Internet for which the 
record does not contain a date.  None of these ads specified that the individual must live on 
Long Island.   
 
 Respondent did not offer a Master position to Kerr despite the fact that he had regularly 
worked full shifts as a Master once or twice a month during his employment with Respondent.  
Kerr is licensed as a Master and is thus qualified for the job.  No witness on behalf of 
Respondent testified that Kerr was not qualified or experienced.  In May, Kerr had asked 
Browne about the open Master’s position and she had replied that Respondent would not hire 
him for that position because he did not live in New York.  Browne did not testify herein.  The 
record contains no explanation by any of Respondent’s witnesses why it would recall Kerr to an 
Ordinary Seaman position but not to a Master position knowing that he resided in Connecticut.  
The record is clear that both the Ordinary Seaman and the Master position were to begin duty in 
the morning at Orient Point.  The record is also clear that Kerr had given notice to his employer 
in Connecticut and that he was preparing to return to work for Respondent from a New York 
base.   
 
 The Respondent’s brief argues that Kerr’s former job as an Ordinary Seaman is not 
substantially equivalent to that of a Master.  That is not the issue here.  Respondent also urges 
that it has only a duty to return Kerr to his former job and not to any other job he might be 
qualified to perform, citing Rose Printing, supra.  The facts here are unlike the facts in Rose.  
Here the uncontradicted testimony shows that Kerr regularly performed the job of Master for full 
shifts once or twice a month throughout his employment.  Respondent did not offer any 
testimony to contradict Kerr’s statement that he worked as a “Relief Master.”   Kerr testified that 
Browne gave only one reason why Respondent would not offer him the job of Master – that he 
did not reside in New York.  Browne did not say he was not qualified, that he did not have 
enough experience or that he had not worked in that title for Respondent.  In summary, 
Respondent did not offer any substantial and legitimate business reason why it did not recall 
Kerr to the position of Master after he expressed his desire to work in that position.  I find that 
Respondent violated Section 8 (a) (3) of the Act by failing to recall Kerr to the position of Master.   
 

6.  Bernard Patenaude 
 
 Bernard Patenaude worked at Plum Island from August 1997 until he went on strike.  
Patenaude was employed as a part-time Ablebodied Seaman and a part-time Master.  
Patenaude has an Ablebodied Seaman ticket from the Coast Guard and he has held a 1600 ton 
Masters license for the past 24 years.   
 

 
43 The record does not reveal Jester’s title.  
44 This was an offer to Richard Gibbs.  He did not respond. 
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 Patenaude testified that employees of Respondent who work in the title of Ordinary 
Seaman and Ablebodied Seaman perform the same duties on board the vessels.  Patenaude 
confirmed the testimony of other witnesses that the Coast Guard licensure requirements for the 
two titles are different.   
 
 Patenaude is a resident of Rhode Island.  He is a full-time firefighter in Cranston, R.I., a 
location 1 hour and 15 minutes away from Old Saybrook.  Because of the compressed 
schedules commonly worked by firefighters, Patenaude was able to work three or four days a 
week for Respondent.  Each shift on the boats lasted from 10 to 16 hours per day.  He usually 
worked two days per week as a Master and one day as an Ablebodied Seaman.  He worked a 
four day week occasionally to cover for other employees.   Patenaude’s 1600 ton license 
qualifies him to run every one of the ferries to Plum Island.   
 
 Patenaude testified that before the strike one of the ferries was tied up every night at Old 
Saybrook.  Once the strike began Respondent no longer kept a boat overnight in Connecticut.  
Respondent sought to elicit testimony from Patenaude on the reason for this change.  Of 
course, Patenaude had no information on the motivation.  As noted above Respondent 
presented no witness to testify why it no longer followed the longstanding practice of keeping a 
boat tied up overnight in Connecticut, and why it eliminated the practice of permitting certain 
employees to ride that boat to get to their work stations at the beginning of their shifts.    
 
 Patenaude testified that he was originally classified as an Ablebodied Seaman by 
L.B.&B.  Later his classification was changed to part-time Master.  Patenaude testified that “as a 
gesture of good will for the company and to the Government I went back to AB, which is a cut in 
pay.”  This happened about six months before the strike.  Patenaude explained these changes 
by noting that although he began working in the title Ablebodied Seaman he was also being 
used as a Master.  The company was about to hire as a part-time Master an individual who was 
not flexible and would not work as an Ablebodied Seaman when required.  The company then 
offered the position of part-time Master to Patenaude due to his seniority.  Patenaude worked as 
a part-time Master for a while.  At some point the company told him that it needed him to work 
some Ablebodied Seaman shifts.  If he worked these shifts while holding the title part-time 
Master he would have to be paid at the Master’s rate for all his work.  Patenaude agreed to 
revert to the title of Ablebodied Seaman in order to save money.  The new arrangement 
permitted the employer to pay him as an Ablebodied Seaman when he performed those duties 
and to pay him at the higher Master rate when he performed the higher duties.45   
 
 Respondent’s Brief urges that Patenaude only worked sporadically as a Master.  The 
record is contrary: before the strike Patenaude spent twice as much time working as a Master 
than as an Ablebodied Seaman.  Respondent’s brief also relies on the fact that Patenaude’s 
formal title was Ablebodied Seaman to urge that he is not entitled to be recalled as a Master.  
Respondent thus seeks to take advantage of a loyal employee’s cooperative attitude and his 
patriotic willingness to save the government money by working at a lower rate when he 
performed Ablebodied Seaman duties.  I shall refrain from further comment on this position.   
 
 Patenaude received a recall notice dated August 21, 2003 which stated, in pertinent 
part:  
 

[T]here is a full time Ordinary Seaman position available….  This position will require that 
you report to work and end your day at the Orient Point, New York dock.  You will not be 

 
45 As of October 1, 2000, a Master earned $21.37 per hour. 
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ferried from the Connecticut dock to begin work. 
 
 Respondent presented no testimony to explain this offer.  Thus, there is no explanation 
of the stated condition that Patenaude could not take the boat from Connecticut before his shift 
started.  There is no testimony what time his shift would have started.  No one testified as to any 
substantial and legitimate business reason why Patenaude could not be offered his former 
working conditions.   
 
 Patenaude turned down the August 21 offer in a letter addressed to Raynes.  Patenaude 
stated that he could not accept the offer because it originated out of Orient Point.  He said that 
he wished to be considered for any other position, especially a part-time position out of 
Connecticut.  Patenaude detailed his employment history in this letter to Raynes.  He informed 
Raynes that he had assisted in maintaining the vessels and he had upgraded systems and 
equipment on the vessels, thereby saving the government thousands of dollars by completing 
the tasks in-house.  Patenaude listed his firefighter skills and certifications, including shipboard 
firefighting certifications, HAZMAT and EMT.  He expressed the belief that by being available 
part-time “I can save many overtime dollars by filling spots for vacationing and sick employees.”   
 
 Patenaude testified that he would have considered a full-time Master position out of 
Orient Point if it had been offered to him.   
 
 I observed that Patenaude’s demeanor as he testified was impressive.  He took pains to 
consider the questions and answer accurately.  I credit him and I shall rely on his testimony. 
 
 As discussed above, Respondent did not offer any testimony to show why it was not 
able to offer Patenaude a substantially equivalent position, that is a part-time job where he 
worked three or four days as a Master or as a Seaman.  During August 2003 Respondent was 
still advertising for a full-time Master.  Furthermore, those ads did not specify that the successful 
employee must be a New York resident rather than a Connecticut resident and the ads did not 
contain the condition that the employee would not be ferried from Connecticut.  As stated 
above, Respondent continued to use managerial personnel to operate the ferries rather than 
recalling qualified strikers to the Master position.   
 
 I find that by failing to offer Patenaude his former job or a substantially equivalent 
position Respondent violated Section 8 (a) (3) of the Act.   
 

7.  Albert Letavec 
 
 Albert Letavec testified that he began work on Plum Island in 1996 or 1997 as an 
Ablebodied Seaman.46  Letavec has an Ablebodied Seaman card and is the holder of a Third 
Mate Unlimited License and a radar license.  Letavec testified that the Third Mate Unlimited 
License is equivalent to a 100 ton Master’s license.  Letavec testified that he is qualified to 
operate all the ferries on Plum Island.  Letavec has in fact operated all three of these boats.  
While he was employed by L.B.&B. Letavec acted as a Master at least 32 hours per week and 
was paid at the higher Master rate.  As discussed below, Letavec’s testimony is uncontradicted 
by any competent evidence and I shall credit him. 
 
 Letavec testified that when he worked for L.B.&B. the Ordinary Seaman and the 
Ablebodied Seaman performed the same duties.   

 
46 Letavec lives on Long Island. 
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 Raynes acknowledged that Letavec was legally qualified to operate the ferries as the 
holder of a 100 ton license.  Raynes said, “under the Certificate of Inspection … then that 
license would be good.”  When asked about recalling Letavec as a Master, Raynes testified that 
he did not look in the personnel file to see what qualifications Letavec possessed; he only 
looked at his past position.  Raynes did not consult with Transportation Manager Henry about 
Letavec.   
 
 Letavec was on strike with the Union.  He was recalled as a full-time Ordinary Seaman 
by letter from Raynes dated September 5, 2003.  Letavec replied in a letter dated September 9 
to Raynes.  The letter accepts the offer and asks that Letavec be considered for any openings 
as Ablebodied Seaman or Master.  Letavec returned to work on October 1, 2003.   
 
 Raynes testified that before the strike Letavec “occasionally” worked as a Master.  Of 
course, Raynes was not employed at that time and he offered no documents to back up his 
assertion.  Once again, Raynes has given inaccurate testimony.  Gross did not testify about the 
hours worked by Letavec as a Master, and Respondent did not offer any relevant  payroll 
records.  Yet Respondent’s brief states that Letavec worked as a Master only “occasionally.”  
Manifestly, the regular performance of a Master’s duties 32 hours per week out of a 40 hour 
week for four or five years is not “occasional”.   
 
 The record shows that on September 15, 2003, Respondent hired Phillip Karlin as a full-
time Master.  Respondent has not shown that it had a legitimate and substantial business 
reason for failing to offer this position to Letavec, who had expressed his interest and 
qualifications for this position in writing to Raynes on September 9, just days earlier. 
 
 I find that Respondent violated Section 8 (a) (3) of the Act by failing to offer Letavec the 
open position of Master in September 2003.     
 

8.  Virginia Soullas 
 
 Virginia Soullas testified that she was the chef on Plum Island from January 1998 until 
the strike commenced.  She was responsible for planning, purchasing and preparing hot food 
and other food products.  Soullas is a member of Local 30 and she attended two negotiation 
sessions with the Union.  Soullas is willing to return to work on Plum Island but Respondent did 
not recall her.   
 
 Gross testified that Soullas has not been recalled to work.  Instead, an existing 
employee has been promoted to the position of chef.  Raynes stated that Respondent promoted 
Sharon McDowell from cook to chef and did not fill the cook position.  He did not make this 
decision.  Neither Gross nor Raynes testified as to any business reason for Respondent’s 
action.   
 
 Respondent’s Brief states that at the beginning of the strike there was no cook position, 
but that at some point Respondent employed both a chef and a cook.  Respondent offered no 
testimony showing when the position of cook was created  nor why that position was created.  
Respondent presented no testimony as to the duties of the “cook” and how that position differed 
from “chef”.  Respondent cites the collective-bargaining contract which list positions of “chef” 
and “food service worker.”   Respondent acknowledges that in April, 2003 a vacancy arose in 
the chef position and that it promoted the cook rather than recalling Soullas.   
 
 Respondent states that its action is a lawful exception to the rule that an employer may 
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not internally promote permanent replacement workers to open positions instead of offering 
those positions to strikers awaiting reinstatement.  Respondent states that it may lawfully 
promote the cook in this instance because it has not hired a new employee to fill the position 
vacated by the in-house transfer.  Respondent cites Overhead Door Corp., 261 NLRB 657, 664-
65 (1982).  In that case the struck employer had hired production workers whom it then 
assigned to the plant security supervisor who needed more guards during the strike.  When the 
strike tension abated the guard function was no longer necessary and the employees were 
transferred back to the production floor.  This was found to be lawful with respect to striking 
production workers who indicated a desire to return to work after the replacement production 
workers were hired.  It is significant that in Overhead Door the replacement employees were not 
promoted: they were transferred back to the jobs for which they had initially been hired.  The 
Board in that decision made no decision concerning the promotion of replacement employees to 
vacant positions for which a striker had applied.   
 
 The ALJ in Overhead Door relied on two cited cases.  In Pillows of California, 207 NLRB 
369 (1973), the Board found that during the strike an employee’s duties were divided up among 
various supervisors and replacement workers and the job no longer existed.  Thus, a returning 
striker did not have to be offered a job which had been abolished prior to the offer to return to 
work.  The Board found that the employer met its burden of “establishing the defense that the 
unreinstated striker was no longer necessary to the company….”  In Kennedy & Cohen, 218 
NLRB 1175 (1975), the Board found no violation in the transfer of a former supervisor to a 
salesman’s position after the striking salesman had offered to return to work.  Kennedy & Cohen 
seems to be an anomaly and the Board has not disavowed an ALJ’s statement that it has been 
overruled.  Randall, Burkart/Randall, 257 NLRB 1, 5 (1981).  Cases decided after Kennedy & 
Cohen have not followed that decision with respect to transfers within a plant.  In MCC Pacific 
Valves, 244 NLRB 931 (1979), the Board rejected a position remarkably similar to the one 
advanced here by Respondent.  In that case the employer did not offer their former jobs to 
unreinstated strikers, instead it posted the jobs for bidding by employees on the payroll.  The 
employer argued that it had to “restructure internally” and that it was not adding additional 
people to its payroll.  The Board, in a lengthy decision, emphatically rejected the ALJ’s 
acceptance of this argument, and the Board held: 
 

It is, of course, well settled that an economic striker is entitled to full reinstatement to his 
former job or to a substantially equivalent job upon an unconditional offer to return to 
work. … [A]n employer must, when and if a job becomes available for which a striker is 
qualified, offer that job to an economic striker.  An employer may refuse to reinstate a 
striker only if it shows substantial and legitimate business reasons for doing so.  244 
NLRB at 933.   
 

 Here the employer has not met its burden to show why the position of chef should not 
have been offered to Soullas rather than to a person transferring from another title.  Respondent 
did not present any testimony as to the duties of chef and cook, it gave no explanation for the 
creation and then abolition of the cook title (nor when this might have occurred).  Therefore, it 
showed no substantial and legitimate reason for not reinstating Soullas to her position as chef 
when it became available after the unconditional offer to return to work.  Respondent violated 
Section 8 (a) (3) of the Act by failing to reinstate Soullas to the position of chef.   
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9.  Martin Weinmiller and Robert Borrusso 

 
 The Plum Island wastewater treatment plant is certified by the New York State 
Department of Environmental Protection.  In February 1996 the rating for the plant was fixed at 
3A.  The “A” signifies that the plant handles activated sludge.  The Certification Manual provides 
that for a plant rated 3A the required grade of “Chief Operator” must be 3A and the grade of 
“Assistant/Shift Operator” must be 2A.   
 
 Martin Weinmiller has been employed on Plum Island since 1979.  He has worked on 
the laboratory repair crew and as a boiler operator.  From 1996 until the strike in August 2002 
Weinmiller worked as an operator in the wastewater treatment plant and in the potable water 
plant.  Weinmiller holds a water treatment license and a 1 A sewage treatment license.  
Weinmiller became the Union shop steward in 1996.  He was not recalled after the strike. 
 
 Weinmiller described his two jobs.  The treatment of waste water involves treating 
sewage to remove certain substances, extracting and decanting solids and drying the solids in 
beds.  Drinking water is extracted from ground wells and treated before it is sent to be 
consumed on the island.   
 
 Weinmiller testified that he worked alone on certain weekends operating the wastewater 
treatment plant and the wells.  On those occasions he was the only licensed operator for both 
the wastewater treatment plant and the potable water operation on the island.   
 
 Robert Borrusso worked at Plum Island from 1996.  He operated and maintained the 
wastewater treatment plant, performing routine repairs and maintenance and testing the water.  
Borrusso also operated and performed maintenance on the decontamination plant.47  Borrusso 
moved back and forth between wastewater treatment and decontamination.  On certain 
occasions Borrusso was the only wastewater plant operator on the island.  Borrusso holds a 
grade 2 wastewater treatment license.  He has taken classes on the treatment of activated 
sludge and he would need a few more classes to obtain his 2A certification.  Borrusso is a 
Union member.  He was willing to return to work after the strike but he was never recalled.   
 
 Before the strike, Respondent employed three full-time workers to treat wastewater and 
potable water: Weinmiller, Borrusso and Mark DePonte.48  Their supervisor was Floyd Standish, 
who had the title chief wastewater treatment operator.  Standish and DePonte did the required 
paperwork for the plant.   
 
 In an attempt to establish the New York State manning requirements for the wastewater 
treatment plant Respondent introduced its Exhibit # 2 which consists of a number of pages 
dealing with water supply and wastewater treatment and other documents compiled by a 
predecessor contractor to Respondent.  This exhibit is an incomplete assemblage of pages from 
various sources.  The pages were not described on the record by a witness called on behalf of 
Respondent and one can only guess at what some of them mean.  Clearly, many pages are 
missing from this exhibit and it does not provide a definitive answer to the question of manning 
the wastewater treatment plant.  A section of this exhibit appears to consist of comments 

 
47 No license is required to work as a “decon operator.” 
48 DePonte apparently pled guilty to sabotage with respect to the wastewater treatment 

plant.  There is no evidence of any kind that Weinmiller or Borrusso were present when the 
criminal act occurred nor that they played any part in it.   
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concerning proposed New York State regulations.  One such comment provides that a 
regulation “could be modified as follows”: 
 

The chief operator or an assistant operator to be on site for at least four hours each and 
every day on which the [plant] is to be manned by operations staff, and during at least 
one shift on every such day. 
 
If the [plant] is manned during more than one shift, an assistant operator or a shift 
operator should be on site for at least four hours during every such shift. 
 
When an operator … is not present … that operator should be required to be reachable 
by telephone within 30 minutes and capable of returning to the [plant] within two hours. 

 
 Another page of this document discusses how many hours per day the certified operator 
must be present at the facility and it concludes, “2 hours seems to be a generally acceptable 
duration.”  Another page of this exhibit shows that, in fact, a regulation has now been put into 
place providing that:  
 

Each wastewater treatment plant should be manned by an appropriately certified 
operator (chief or assistant/shift) a minimum of two hours per day each and every day. 

 
 I note that this enacted section does not contain the requirement that a certified operator 
be on duty during each and every shift.   
 
 The exhibit contains a listing of the duties of the “chief” operator.  Because Respondent 
did not provide a complete exhibit there is no definition of “assistant/shift” operator nor a list of 
that person’s duties.  Further, the document does not set forth who else may be involved in 
manning a certified wastewater treatment plant.   
 
 Respondent’s Exhibit # 2 thus establishes that a chief or assistant/shift operator must be 
at the wastewater treatment plant a minimum of two hours per day each and every day.  The 
exhibit introduced by Respondent does not establish that, aside from those two hours per day, 
the operating personnel at the plant must hold any particular grade certification. 
 
 From the above description of the exhibit introduced by Respondent it is clear that this 
record does not conclusively answer the question whether New York State regulations prohibit 
the Plum Island plant from being operated during a portion of the day by a person who does not 
have either the 3A chief operator’s or the 2A assistant/shift operator’s certification.   Thus,  
Respondent has not established on the record before me that a person holding a 1A certification 
or a 2 certification is not lawfully permitted to operate the plant so long as a higher grade 
operator is present for at least two hours of every day. 
 
 Weinmiller testified that he was never instructed to upgrade his license to a 2A.  He 
worked until the strike in August 2002 with a 1A license without any suggestion from 
Respondent that this was improper.  Borrusso also worked until the strike with his grade 2 
license and no one from management ever told him to upgrade his license to 2A or informed 
him that he needed further certification to remain employed.   
 
 Raynes testified that the chief wastewater plant operator and assistant were required to 
hold, respectively, a 3A and 2A license.  Raynes acknowledged that when a vacancy arose for a 
wastewater plant operator the job was not offered to either Weinmiller or Borrusso.  Raynes 
asserted that Respondent needed two 3A operators for the plant.  He did not explain why this 
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was necessary. 
 
 Gross testified that on June 9, 2003 a position as wastewater treatment operator was 
offered to Richard Wood with a start date of June 9, 2003.  According to Raynes, Wood has a 
3A license.  The record shows that on May 27, 2003 the full time position of “decon operator” 
was given to Frank Sistare.  Raynes testified that Sistare is a floater who works in 
decontamination part-time and in wastewater treatment part-time.  Raynes stated that Sistare 
holds a 2A license for wastewater treatment.     
 
 As discussed above, Respondent has not met its burden to demonstrate that it could not 
employ a wastewater plant operator who held less than a 3A or 2A license so long as a person 
with a 3A or 2A license was present for two hours a day.  The record is incomplete concerning 
New York State requirements on this subject.  Therefore, Respondent has not met its burden to 
show a substantial and legitimate reason for not recalling Weinmiller and Borrusso to 
wastewater treatment positions.   This is especially so in view of the fact that before the strike 
Respondent was content to employ these two men without any suggestion that it was unlawfully 
operating the wastewater treatment plant.   
 
 I find that Respondent violated the Act when it failed to offer Borrusso the position of full-
time decon operator on May 27, 2003.  I also find that Respondent violated the Act by failing to 
recall Weinmiller and Borrusso as wastewater treatment plant operators.  In the event that New 
York State regulations prohibit the employment of Weinmiller and Borrusso as wastewater 
treatment plant operators, Respondent may establish this fact during the compliance stage of 
the proceeding.   
 

D.  Alleged Refusal to Bargain 
 
 Gerald Devine is the Local 30 business representative assigned to the Plum Island 
bargaining unit.  Devine testified that Respondent did not give notice and an opportunity to 
bargain to the Union when it eliminated the contractually established position of “Ablebodied 
Seaman”, nor when it established the position of “escort” or “security work watch.”  The 
Respondent did not offer to negotiate the effects of these changes.   
 
 Respondent admits that it eliminated the “Ablebodied Seaman” classification contained 
in the collective-bargaining agreement.  Respondent states that this action was taken in 
response to a May 19, 2003 directive from the USDA contracting officer.  No testimony was 
offered that Respondent informed the Union of this directive or offered to bargain about its 
action before eliminating the position.   
 
 The record establishes that on May 7, 2003 Respondent offered a newly created 
position of “laborer/escort” to Deborah Hopkins.  The record establishes that on August 14, 
2003 Respondent ran a newspaper advertisement for a position called “Security Work Watch”.  
It is undisputed that Respondent did not negotiate with the Union prior to establishing these two 
new positions.   
 
 The record shows that beginning on July 7, 2003 Respondent sent correspondence to 
the Union offering to negotiate with regard the decision and effects of the elimination of the 
Ablebodied Seaman position and the allocation of escort duties. 
 
 Counsel for Respondent sent a July 31, 2003 letter to Counsel for the Union which 
stated, inter alia: 
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[Y]ou are absolutely correct that NFS first offered to bargain with Local 30 regarding the 
decision and effects of the elimination of the Able-Bodied Seaman position and the 
allocation of the escort issues after the NLRB Regional Director decided to issue a 
complaint.  The reason for this is simple: prior to the Regional Director’s decision, NFS 
did not believe that its action constituted unfair labor practices. 

 
 Respondent’s Brief urges that the laborer/escort and security work watch positions were 
never really created and thus there could be nothing unlawful in failing to give the Union notice 
and an opportunity to bargain.   However, it is clear that Respondent offered one position to 
Hopkins and advertised for applicants to another one, and I believe that this constitutes the 
creation of a position.49   
 
 Respondent asserts that the Union waived its right to bargain because it had actual 
notice of the elimination of the Ablebodied Seaman title and the issue of the escort/laborer 
position by May 30, 2003 when it filed a charge but that the Union did not request bargaining 
before filing a charge.   
 
 Respondent argues that on August 4, 2003 the Union waived its right to bargain in a 
letter from Union Counsel which stated: 
 

[I]t is my understanding that LB&B/North Fork Services Joint Venture no longer has a 
contract for maintenance and operations for Plum Island.   
 
Therefore, we request the name, address, and telephone number of the successor 
employer for the maintenance and operations for Plum island, as well as a contact 
person for this contractor. 

 
 I do not find that the Union’s letter requesting the name of Respondent’s successor 
contractor on Plum Island constitutes a waiver.  Indeed, Respondent has not presented a 
rationale to support this position. 
 
 I do not find that Respondent was precluded from bargaining about the lower pay for the 
ferry crew.  As set forth above, the only difference between an Ablebodied Seaman and an 
Ordinary Seaman on Respondent’s payroll is the rate of pay.  This is an economic issue and 
particularly well-suited to negotiations.  The Board’s discussion in Keystone Consolidated 
Industries, 309 NLRB 294, 297-298 (1992), is applicable here.   
 
 It is well established that Respondent should have offered to bargain about any change 
in the unit before implementing those changes.  NLRB v. Katz, 369 U.S. 736 (1962).  However, 
if the Union was aware of the changes in sufficient time to engage in bargaining before 
implementation of the changes but did not request bargaining, then it has waived its rights.  The 
filing of a charge does not excuse a failure to request bargaining.   Whirlpool Corp., 281 NLRB 
17, 23 (1986).   
 
 I agree that the Union should have requested bargaining when it became aware of the 
changes in the unit relating to Ablebodied Seaman, and laborer/escort – security work watch.  I 
find that the evidence in the record does not show that a request for bargaining would have 

 
49 In fact, Diamond Walnut Growers, 312 NLRB 61, 70 (1993), cited by Respondent, sets 

forth that the announcement and posting of a unilateral change in a job requirement is unlawful 
even though the requirement was not actually imposed on employees. 
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been futile.  The escort positions were not filled and the change in the Ablebodied Seaman rate 
was an issue relating only to pay.  Respondent had not made a change in the nature of a fait 
accompli nor had it made clear that it would refuse to bargain over these subjects.  Cf. Keystone 
Consolidated Industries, supra, at 297.  Although Respondent’s letter of July 31 confirms that it 
did not believe that failing to bargain with the Union over the relevant matters was unlawful, that 
is not proof that the Respondent would have refused to bargain in the face of an actual request 
by the Union.   
 

Conclusions of Law 
 
 1.  By discharging James McKoy because he is a member of Local 30, International 
Union of Operating Engineers, AFL-CIO, and because he engaged in activities in support of the 
Union, Respondent violated Section 8 (a) (3) and (1) of the Act. 
 
 2.  By failing to reinstate striking employees Francis Occhiogrosso, Charles Bumble, 
Arthur Siemerling, Arthur Kerr, Bernard Patenaude, Albert Letavec, Virginia Soullas, Martin 
Weinmiller and Robert Borrusso to their prior positions or to substantially equivalent positions, 
Respondent has violated Section 8 (a) (3) and (1) of the Act. 
 
 3.  The General Counsel has not shown that Respondent violated the Act in any other 
manner. 
 

Remedy 
 
 Having found that the Respondent has engaged in certain unfair labor practices, I find 
that it must be ordered to cease and desist and to take certain affirmative action designed to 
effectuate the policies of the Act. 
 
 The Respondent having discriminatorily discharged an employee, it must offer James 
McKoy reinstatement and make McKoy whole for any loss of earnings and other benefits, 
computed on a quarterly basis from date of discharge to date of proper offer of reinstatement, 
less any net interim earnings, as prescribed in F. W. Woolworth Co., 90 NLRB 289 (1950), plus 
interest as computed in New Horizons for the Retarded, 283 NLRB 1173 (1987). 
 
 The Respondent having failed to reinstate certain strikers to job vacancies, it must offer 
them reinstatement and make them whole in the manner described above, with interest.  As 
discussed above, Respondent shall reinstate Martin Weinmiller and Robert Borrusso unless it 
can meet its burden to show at the compliance stage of this proceeding that New York State 
regulations prohibit their working at their former jobs.   
 
 On these findings of fact and conclusions of law and on the entire record, I issue the 
following recommended50 

 
50 If no exceptions are filed as provided by Sec. 102.46 of the Board’s Rules and 

Regulations, the findings, conclusions, and recommended Order shall, as provided in Sec. 
102.48 of the Rules, be adopted by the Board and all objections to them shall be deemed 
waived for all purposes. 



 
 JD(NY)-36-04 
 
 
 
 
 
 5 
 
 
 
 
10 
 
 
 
 
15 
 
 
 
 
20 
 
 
 
 
25 
 
 
 
 
30 
 
 
 
 
35 
 
 
 
 
40 
 
 
 
 
45 
 
 
 
 
50 

 44

                                                

 
ORDER 

 
 The Respondent, L.B.&B. Associates, Inc. and Olgoonik Logistics, LLC, a Joint Venture 
d/b/a North Fork Services Joint Venture, Columbia, Maryland and Plum Island, New York, its 
officers, agents, successors, and assigns, shall 
 
 1.  Cease and desist from 
 
 (a)  Discharging or otherwise discriminating against any employee for supporting Local 
30, International Union of Operating Engineers, AFL-CIO, or any other union. 
 
 (b)  Failing to reinstate striking employees to their former jobs or to substantially 
equivalent jobs when vacancies arise in those positions.   
 
 (c)  In any like or related manner interfering with, restraining, or coercing employees in 
the exercise of the rights guaranteed them by Section 7 of the Act. 
 
 2. Take the following affirmative action necessary to effectuate the policies of the Act. 
 
 (a)  Within 14 days from the date of the Board’s Order, offer James McKoy full 
reinstatement to his former job or, if that job no longer exists, to a substantially equivalent 
position, without prejudice to his seniority or any other rights or privileges previously enjoyed. 
 
 (b)  Within 14 days from the date of the Board’s Order, remove from its files any 
reference to the unlawful discharge, and within 3 days thereafter notify the employee in writing 
that this has been done and that the discharge will not be used against him in any way. 
 
 (c)  Within 14 days from the date of the Board’s Order, offer striking employees Francis 
Occhiogrosso, Charles Bumble, Arthur Siemerling, Arthur Kerr, Bernard Patenaude, Albert 
Letavec, Virginia Soullas, Martin Weinmiller and Robert Borrusso reinstatement to their former 
jobs or to substantially equivalent jobs.   
 
 (d)  Make James McKoy, Francis Occhiogrosso, Charles Bumble, Arthur Siemerling, 
Arthur Kerr, Bernard Patenaude, Albert Letavec, Virginia Soullas, Martin Weinmiller and Robert 
Borrusso whole for any loss of earnings and other benefits suffered as a result of the 
discrimination against them in the manner set forth in the Remedy section of the Decision. 
 
 (e)  Preserve and, within 14 days of a request, or such additional time as the Regional 
Director may allow for good cause shown, provide at a reasonable place designated by the 
Board or its agents, all payroll records, social security payment records, timecards, personnel 
records and reports, and all other records, including an electronic copy of such records if stored 
in electronic form, necessary to analyze the amount of backpay due under the terms of this 
Order. 
 
 (f)  Within 14 days after service by the Region, post at its facility in Plum Island, New 
York, copies of the attached Notice marked “Appendix.”51 Copies of the Notice, on forms 

 

  Continued 

51 If this Order is enforced by a judgment of a United States court of appeals, the words in 
the notice reading “Posted by Order of the National Labor Relations Board” shall read “Posted 
Pursuant to a Judgment of the United States Court of Appeals Enforcing an Order of the 
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_________________________ 

provided by the Regional Director for Region 29, after being signed by the Respondent’s 
authorized representative, shall be posted by the Respondent and maintained for 60 
consecutive days in conspicuous places including all places where Notices to employees are 
customarily posted. Reasonable steps shall be taken by the Respondent to ensure that the 
Notices are not altered, defaced, or covered by any other material. In the event that, during the 
pendency of these proceedings, the Respondent has gone out of business or closed the facility 
involved in these proceedings, the Respondent shall duplicate and mail, at its own expense, a 
copy of the Notice to all current employees and former employees employed by the Respondent 
at any time since April 15, 2003.52

 
 (g)  Within 21 days after service by the Region, file with the Regional Director a sworn 
certification of a responsible official on a form provided by the Region attesting to the steps that 
the Respondent has taken to comply. 
 
 IT IS FURTHER ORDERED that the complaint is dismissed insofar as it alleges 
violations of the Act not specifically found. 
 
Dated       
 
 
                                                                ____________________ 
                                                                Eleanor MacDonald 
                                                                Administrative Law Judge 
 
 
 

National Labor Relations Board.” 
52 The date of the first unfair labor practice I have found herein took place, by Respondent’s 

admission, in April 2003 when Respondent promoted the cook to the chef position to which it 
should have recalled Soullas.  Because Respondent did not provide an exact date in April when 
this occurred, I have selected a date in the middle of the month.   



 JD(NY)–36-04 
  

 

APPENDIX 
 

NOTICE TO EMPLOYEES 
 

Posted by Order of the 
National Labor Relations Board 

An Agency of the United States Government 
 
The National Labor Relations Board has found that we violated Federal labor law and has 
ordered us to post and obey this Notice. 
 

FEDERAL LAW GIVES YOU THE RIGHT TO 
 
 Form, join, or assist a union 
 Choose representatives to bargain with us on your behalf 
 Act together with other employees for your benefit and protection 
 Choose not to engage in any of these protected activities 

 
WE WILL NOT discharge or otherwise discriminate against any of you for supporting Local 30, 
International Union of Operating Engineers, AFL-CIO, or any other union. 
 
WE WILL NOT fail to reinstate striking employees to their former jobs or to substantially 
equivalent jobs when vacancies arise in those positions. 
 
WE WILL NOT in any like or related manner interfere with, restrain, or coerce you in the 
exercise of the rights guaranteed you by Section 7 of the Act. 
 
WE WILL, within 14 days from the date of this Order, offer James McKoy full reinstatement to 
his former job or, if that job no longer exists, to a substantially equivalent position, without 
prejudice to his seniority or any other rights or privileges previously enjoyed.  
 
WE WILL make James McKoy whole for any loss of earnings and other benefits resulting from 
his discharge, less any net interim earnings, plus interest. 
 
WE WILL, within 14 days from the date of this Order, remove from our files any reference to the 
unlawful discharge of James McKoy, and WE WILL, within 3 days thereafter, notify him in 
writing that this has been done and that the discharge will not be used against him in any way. 
 
WE WILL, within 14 days from the date of this Order, offer striking employees Francis 
Occhiogrosso, Charles Bumble, Arthur Siemerling, Arthur Kerr, Bernard Patenaude, Albert 
Letavec, Virginia Soullas, Martin Weinmiller and Robert Borrusso reinstatement to their former 
jobs or to substantially equivalent jobs in the manner set forth in the Remedy section of the 
Decision. 
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WE WILL make Francis Occhiogrosso, Charles Bumble, Arthur Siemerling, Arthur Kerr, Bernard 
Patenaude, Albert Letavec, Virginia Soullas, Martin Weinmiller and Robert Borrusso whole for 
any loss of earnings and other benefits resulting from our failure to reinstate them, less any net 
interim earnings, plus interest. 
 
    
   L.B.&B. Associates, Inc. and 
   Olgoonik Logistics, LLC, a Joint Venture d/b/a 

North Fork Services Joint Venture 
Dated  By  
            (Representative)                            (Title) 
 
 
 
 
 
 
 
 
 
 
 
 
 
The National Labor Relations Board is an independent Federal agency created in 1935 to enforce the National Labor 
Relations Act. It conducts secret-ballot elections to determine whether employees want union representation and it 
investigates and remedies unfair labor practices by employers and unions. To find out more about your rights under 
the Act and how to file a charge or election petition, you may speak confidentially to any agent with the Board’s 
Regional Office set forth below. You may also obtain information from the Board’s website: www.nlrb.gov. 

One MetroTech Center (North), Jay Street and Myrtle Avenue, 10th Floor, Brooklyn, NY  11201-4201 
(718) 330-7713, Hours: 9 a.m. to 5:30 p.m. 

THIS IS AN OFFICIAL NOTICE AND MUST NOT BE DEFACED BY ANYONE 
THIS NOTICE MUST REMAIN POSTED FOR 60 CONSECUTIVE DAYS FROM THE DATE OF POSTING AND MUST 

 NOT BE ALTERED, DEFACED, OR COVERED BY ANY OTHER MATERIAL. ANY QUESTIONS CONCERNING THIS 
 NOTICE OR COMPLIANCE WITH ITS PROVISIONS MAY BE DIRECTED TO THE ABOVE REGIONAL OFFICE’S 
                  COMPLIANCE OFFICER, (718) 330-2862. 

http://www.nlrb.gov/
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